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CHE PQ BAO HIEM THAT NGHIEP CUA VUONG QUOC BI
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ABSTRACT

Social insurance is one of the most brilliant creations of a century of democratic politics. It arises
from the understanding that competitive market economies do not distribute their fruits equitably.
Social insurance was a wise admission on the part of supporters of competitive economies that
citizens would take the risk such economies require only if they were provided with a degree of
security, especially against unemployment, the sudden death of a spouse, sickness, employment
accidents, occupational diseases and old age.

For unemployment benefits, Vietnam will have it in the near future. Therefore, studying
regulations of unemployment benefits of Belgium - one of the most generous systems in the world
according to the World Labour Report 2000 - is to look for good regulations in order to apply for
our country. | suppose this is very necessary at present.
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TOM TAT

S hinh thanh nén hé thong bao hiém xa héi la mét trong nhitng thanh twu néi bdc cia xa héi din
chu. Hé thong nay ra doi véi nhén thire rdng nén kinh té thi truong canh tranh khong phan phat
thanh qua cia n6 mot cach cong bang cho tat ca moi nguoi. H¢ thong bdo hiém xa hgi rat hay khi
huy déng duwoc sw déng gép ciia nén kinh té thi truong canh tranh de g6p phan dam bao vé kinh té
cho nguoi lao dong khi ho gdp cac rii ro nhw that nghiép, tir tudt, bénh tdt, tai nan lao dong,
bénh nghé nghiép, hodc khi vé gia.

Nuwoc ta dang trong qua trinh xdy dyng ché dg bao hiém that nghiép, do do viéc nghién ciru ché
dé bdo hiém that nghiép ciia mede Bi - mot trong nhitng hé thong bado hiém xd héi rong rai nhat
trong thé gici theo Bdo cdo Lao dong thé gidi nam 2000 - daé hoc hoi nhitng quy dinh hay c6 thé
dp dung dwgc vao hoan canh ciia niede ta la van @é mang tinh cdp thiét hién nay.

Tir khéa: Kinh té thi trwong canh tranh, bio hiém xi hdi, tro cap thit nghiép

1 MO PAU

Luét sira d6i, bd sung mot s6 biéu cua Bo luat lao dong nudce ta dugc Quéc hoi thong qua
ngay 02/4/2002 va co hiéu lyc thi hanh tir ngdy 01/01/2003. Theo Luét nay thi ké tir ngay
01/01/2003 Béo hiém xi hoi nudc ta co thém ché d6 bao hiém that nghiép. Tuy nhién,
cho dén hién nay (thang 3/2005) Luat bao hiém xa hoi van con trong qué trinh soan thao,
vi thé ché do bao hiém that nghiép ¢ nudc ta vin chua duoc hinh thanh trén thuc té.

Nhim giap doc gia hiéu 13 hon vé ché do bao hiém thét nghiép ¢ cac nudc cong nghiép
phat trién, trong gidi han cta pham vi bai viét nay, ngudi viét s& trinh bay vé ché do bao
hiém that nghiép cua Vuong quéc Bi - mét trong nhimg nude c6 hé thong bao hiém that
nghiép rong rai nhat thé gidi hién nay (theo the World Labour Report 2000, nhitng nudc
co hé théng béo hiém that nghiép rong rai nhét trén thé gidi la Ao, Bi, Pan Mach, Phan
Lan, Phéap, Puc, Iceland, Luxembourg, Ha Lan, Na Uy, B6 Pao Nha, TAy Ban Nha, Thuy
Dién va Thuy Si).

! Khoa Luéat
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2 KHAI NIEM VE BAO HIEM XA HQI VA TRQ CAP THAT NGHIEP

Thuat ngtr “Bao hiém x3a hoi” 1an dau tién chinh thuac duge st dung lam tiéu dé cho mot
vin ban phap luat vao nam 1935 (Luat Bao hiém xa hoi nam 1935 cua Hop chung qubc
Hoa Ky - the Social Security Act of 1935). Thuit ngit nay xuat hién tr¢ lai trong mot dao
luat duogc thong qua tai New Zealand nam 1938. Nam 1941, trong thoi gian chién tranh
thé gi6i thir hai, thuat ngit nay duoc dung trong Hién chwong Pai Tay Duong (the
Atlantic Charter of 1941).

Té chirc Lao dong qudc té (ILO - International Labour Organization) nhanh chong chap
nhan thudt ngit “bao hiém xa hoi”, ddy 1a mdc quan trong ghi nhan gia tri cua thuat ngit
nay, mot thuat ngit dién dat don gian nhung phan 4nh duoc nguyén vong sau sic nhit cia
nhan dan lao dong trén toan thé gidi.

Thuét ngir “bao hiém xi hoi” dugc hiéu khong gidng nhau giita cac nudc vé mic do
pham vi rong hep cua né. Tuy nhién, vé co ban thi thuat ngit nay duoc hiéu v6i nghia la
su bao dam an toan cua xa hoi danh cho thanh vién cua né théng qua cac quy trinh cua hé
thong cong cong, nham giai toa nhiing lo 4u vé kinh té va xa hoi cho thanh vién. Néi cach
khac, n6 gop phan giip cac thanh vién trong xa hoi va gia dinh khic phuc sy suy giam
hodc mat ngudn thu nhap thuc té do that nghiép, 6 6m dau, thai san, tai nan lao dong, bénh
nghé nghiép, huu tri, va tir tuat; dong thoi cung cp vé dich vu y &, trg cép gia dinh ¢6 con nho.

Vé khai niém “tro cap that nghiép” (trg cp that nghi¢p - mot trong cac ché d6 tro cap cua
bao hiém x@ hot), theo Toa an tu phap Chéu Au tro cép thit nghiép la khoan trg cap bu
dap cho tién luong bi mét do that nghi€p. Muc dich cua viéc trg cap nay la cung cap mot
khoan thu nh@p cho nguodi lao dong song trong thoi gian tim viéc lam mdi, cling nhu
trong thoi gian hoc nghé moi.

3 POI TUQNG AP DUNG VA MUC PONG BAO HIEM THAT NGHIEP O Bi
3.1 Pbi twong ap dung ché d9 bao hiém thit nghi¢p
Vé nguyén tic chung, loai hinh Bao hiém xa hoi bat budc ap dung d6i voi ca 3 d6i tugng
1a:1) Nguoi lao dong lam cong an luong theo hinh thire hop dong lao dong, 2) Nguoi lao
dong hanh nghé tu do, va 3) cong chirc Nha nudc.
Tuy nhién, riéng ché d bao hiém that nghiép chi dp dung doi voi doi tieong thir nhat la
nguoi lao dong lam cong an luong theo hinh thirc hop dong lao dong.
Vige khong ap dung ché do bao hiém that nghiép doi véi cong chirc Nha nuée duoe giai
thich rang cong chire Nha nude duge bod nhiém lam viée cho dén tudi ve huu, do d6 ho
khong thé bi that nghiép. Con ngudi lao dong hanh nghe tu do néu bi that nghiép ma
truge do ho da co thoi gian lam viée theo hinh thie hop ddng lao dong, thi ho c6 thé dugc
huong tro cap that nghiép theo nhimg quy dinh riéng.
Ngoai ra, ché do bao hiém that nghiép ciing khéng ap dung ddi véi ngudi lao dong gitp
viéc nha ma thoi gian lam viée khong qua 4 gio/ngay cho mét gia dinh, hodc khong qua
24 gio/tuan cho mot hoac nhicu gia dinh va khéng cu trt tai nha nguoi cha.
3.2 Mirc déng bao hiém that nghiép
Mirc dong bao hiém that ngiép hang thang ddi véi mdi ngudi lao dong thue dién 4p dung
ché d¢ bao hiém nay cu thé nhu sau:

(i) Nguoi lao dong dong 0,87 % tong tién lwong hang thang ctia minh;

(i) Nguoi st dung lao dong dong 1,46 % tong tién luong hang thang cua ngudi

lao dong.
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4 PIEU KIEN HUONG TRQ CAP THAT NGHIEP O Bi

Dé duoc huong tro cip thit nghiép, ngudi lao dong phai dap tng ddy du nhimng diéu kién
dugc néu dudi day.

4.1 V& thoi gian da tham gia lao dong ciia ngudi lao dong

Ddi voi diéu kién nay, ngudi lao dong phai dap tmg dugc yéu cau vé s6 ngay lam viéc
nhat dinh trong mot khoan thoi gian nhat dinh. S6 ngay lam viéc theo diéu kién nay la so
ngay da lam viéc trong mot khoan thoi gian cu thé ngay trude khi nguoi lao dong bi that nghiép.
Tuy thudc vao d6 tudi khac nhau ma yéu cau vé thoi gian di tham gia quan hé lao dong
cua nguoi lao dong cling khac nhau, cu thé nhu sau:

Tong s6 ngay da tham gia lao dong/ Téng thoi gian

Tuoi trude khi bi that nghiép
Duéi 36 312 ngay/18 thang
Tir 36 dén duéi 50 468 ngay/27 thang
Tu 50 trg 1én 624 ngay/36 thang

Nhu vy, theo quy dinh nay ngudi lao dong dudi 36 tudi bi that nghiép chi duoc trg cap
that nghiép néu nguoi lao dong d6 da tham gia lao dong it nhat 1a 312 ngay trong giai
doan 18 thang ngay trudc khi nguoi lao dong yéu cau trg cp that nghiép. Tuong tu nhu
vy, nguoi lao dong tur 36 tudi dén dudi 50 tudi bi that nghiép chi dugc trg cap that
nghiép néu nguoi lao dong d6 da tham gia IaO dong it nhit 13 468 ngay trong giai doan 27
thang ngay trudc khi nguoi lao dong yéu cau tro cap that nghiép, va nguoi lao dong tir 50
tudi tror 1én bi that nghiép chi dugc trg cap thit nghiép néu nguoi lao dong d6 da tham gia
lao dong it nhat 1a 624 ngay trong giai doan 36 thang ngay trudc khi nguoi lao dong yéu
cau trg cap that nghiép.

4.2 Ngudi lao dong khong con bat ky mét ngudn thu nhap nio tir nguwoi sir dung
lao dong cii hoic tir Nha nwéc

O day nén hiéu 1a nguoi lao dong hién tai khéng con nhan bat ky mot khoan tién luong
hay tro cip nao tir ngudi sir dung lao dong hodc tir Nha nude. Néu nguoi lao dong hién tai
van con dang trong thoi gian nhéan tién bdi thuong, hay tién thi lao tir ngudi chu cii thi
nguoi lao dong chua dugc trg cap that nghiép.

4.3 Viéc din dén tinh trang bi that nghiép khong phai do y mudn chii quan ciia
Ngudi lao dong

Diéu nay c6 nghia 1a ngudi lao dong khong tu y xin nghi viéc, hoac khong ¢d ¥ vi pham
ndi quy lao dong hay vi pham phap luat dé bi mat viéc.

4.4 Nguoilao dong dang & trong tinh trang hoan toan bi that nghiép

0 day nén hiéu 1a nguoi lao dong hién tai khong lam viéc bél} thoi gian, khong lam thué
cho nguoi khac, va cling khong dang trong thoi gian hanh nghé tu do.

4.5 Ngudilao dong cé di strc khoe dé 1am viée

Nguoi lao dong khong bi bénh hoan hay tan tat.’ Boi vi nép nguoi lao dong bi bénh hay bi
tan tat, thi nguoi lao dong da dugc huong ché do tro cap danh cho ngu:(‘;i ’[2‘11,1 tat hoac
nguoi bi bénh, va trong truong hop dé nguoi lao dong s€ khong duge nhan trg cap that nghiép.

Noi tom lai, hién tai ngudi lao dong c6 stc khoe tot de lam viéc.
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4.6 Ngwoi lao dong da va dang trong qua trinh tim viéc lam méi

Diéu kién chimg minh nguoi lao dong da va dang trong qua trinh tim viéc lam méi 1a sy
kién nguoi lao dong di dén mot trong cac trung tAm gidi thiéu viée lam dé dang Ky tim
viéc hay chua. Theo quy dinh cua phap ludt nudc Bi, nguoi lao dong phai dén dang ky
tim vi€c tai mdt trong cac trung tam gidi thi¢u viéc lam 1a the VDAB (& vung Flemish),
the FOREM (& vung Walloon) hodac the BGDA-ORBEM (¢ vung Brussels) - (chu thich: ¢
Vuong qudc Bi gdm ¢6 3 ving 1a ving Flemish, ving Walloon, va ving thii d6 Brussels).

Hon ntra, nguoi lao dong s€ phai dong y nhan bat ky cong viéc nao ma trung tam gidi
thi€u, néu cong viéc d6 phu hop voi kha nang ctia nguoi lao dong.

4.7 Ngudilao dong phai dén trinh dién tai Phong quan 1y thit nghiép thanh phé

Nguoi lao dong phai dén trinh dién tai Phong quan 1y that nghiép thanh phd noi nguoi lao
dong cu ngu mdi thang 2 1an, vao ngdy mung 3 va ngay 26 hang thang. Riéng dbi véi
nhitng nguoi tr 50 tudi trd 1én thi chi dén trinh dién tai Phong quan 1y that nghiép thanh
phé mdi thang 1 1an, hodc c6 thé dugc mién dén trinh dién.

4.8 Nguoi lao dong hi¢n dang song tai Bi

Néu nguoi lao dong chuyen dén séng & mot nude nao khac, thi nguoi lao dong d6 khong
dugc hudng tro cap that nghiép nira.

4.9 Nguoi lao ddng chwa dén tudi vé huu

Boi vi néu ngudi lao dong da dén tudi huu tri thi ho s& duoc hudng trg cap huu tri (lwong
huu) hodc dugce hudng trg cdp danh cho nguoi gia, va nhu vay, ho s€ khong dugc tro cap
that nghiép - (ch thich: & Bi, bat ky ngudi lao dong nao khi dén tudi huu néu khong du
diéu kién dé dugc hudng tro cép huu tri, thi duge hudng tro cip tudi gia).

5 MUC TRQ CAP THAT NGHIEP

Miic tro cip phu thudce vao hoan canh gia dinh, d6 dai thoi gian bi that nghiép, va tién
lwong trung binh hang ngay kiém dugc trudce khi bi that nghiép.

Gi6i han tdi da s tién luong trung binh hang ngay kiém dugc 1a 2.235 BEF (hai ngan hai
tram ba muoi lam BEF - BEF la don vi tién té ctia Bi tinh dén ndm 2001).

Hoan canh gia dinh dugc chia ra lam 3 loai ddi tuong:

(i) Nguoi lao dong c6 ngudi phu thudc. Nghia 1a ngudi lao dong cd nguoi phu
thudc ho vé mat tai chinh, nguoi phy thudce nay c6 thé 1a con cai, hay 1a ngudi
than khac cua ho. Vi¢c nguoi lao dong bi mat viée lam dan dén mat nguén thu
nhap duy nhat cua gia dinh.

(if) Nguoi lao dong doc than. Truong hop nay nguoi lao dong ciing mat nguon thu
nhap duy nhat ctia gia dinh, nhung ho khéng co ngudi phu thude ho vé mat tai
chinh.

(iii)Nguoi lao dong c6 vg (hodc chong) song chung v&i nhau. Trong trudng hop
nay, nguoi lao dong bi mat ngudn thu nhap ctia minh, nhung vo (hodc chong)
cta ho con nguon thu nhép.

Biéu db du6i day s& chi 16 cdc mire tro' cdp cu thé (tinh trén co sé sb tién lwong trung
binh hang ngay kiém duogc trude khi bi that nghiép) danh cho ting loai doi tugng cé hoan
canh gia dinh kh&c nhau va trong cac giai doan that nghiép khac nhau.
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That nghiép Thatnghiép  That nghiép giai doan

Hodn canh gia dinh giai doan 1(*) giai doan 2 (**) 3 (**¥)

Nguoi lao dong c6 nguoi phu 60 % 60 % (khdng co giai doan 3)
thudc

Nguoi lao dong doc than 60 % 42 % (khdng cd giai doan 3)
Nguoi lao dong c6 vo (hodc 55 % 35 % trg cap ¢ dinh

chdng) sdng chung voi nhau

(*) Thdt nghiép giai doan 1: bdt dau tir khi bi thit nghiép cho dén hét nam that nghiép thir nhat.

**) Tht nghiép giai dogn 2: bt dau sau khi két thiic giai doan 1. Néi cdch khéc, giai doan 2 bdt dau sau khi nam that nghiép thit
nhat tréi qua va bdt dau nam thir hai ciia that nghiép..

Luuy: glf’:ll doan 2 khong két thiic d@oi voi doi tirong that nghiép la ngueoi lao déng 6 nguoi phu thugc va nguoi lao dong déc than.
Do dd, doi voi hai doi twong nay thi giai doan 2 sé kéo dai mai ma khong co giai doan thir 3 (xem biéu do trén).

(***) That nghiép giai doan 3: giai doan ndy chi dp dung ddi véi nguoi lao dong cé vo (hodc chong) song chung véi nhau.
Déi voi ddi tugng nay, giai doan 2 s& kéo dai 3 thang cong thém 3 thang cho mdi nam da
tham gia lao dongc. Sau giai doan nay, nguoi lao dong that nghiép s€ dugc chuyén sang
giai doan that nghiép thir 3. O giai doan 3, ngudi lao dong that nghiép dugc trg cap véi
muc tién co dinh 1a 502 BEF moi ngay.

6 CAC TRUONG HOP KHONG PUQC TRQ CAP THAT NGHIEP

Theo phap luat cia Vuwong qubc Bi, ngudi lao dong that nghiép nhung roi vao mot trong

ba truong hop dudi day s€ khong dugce trg cap that nghiép.

6.1 Thir nhét, nguoi lao dong cd y 1am cho minh roi vao tinh trang bi that nghiép

Cac truong hop sau day bi coi 1a tu ¢6 ¥ 1am cho minh roi vao tinh trang that nghiép:

- Khong tham gia lao dong ma khong c6 1y do chinh dang;

- Bi sa thai do c6 hanh vi vi pham phap luat;

- Khong dang ky tim viéc tai cac trung tam gidi thi€u viéc lam;

~ Khdng tham gia phong véan trong budi phong van tuyén lao dong, hodc tir chdi nhan
viéc lam theo su gidi thi¢u cua trung tam gidi thi€u viéc lam ma cong viéc d6 phu hop
v61 kha nang ctia nguoi lao dong.

6.2 Thir hai, that nghi¢p thwong xuyén

Nguoi lao dong that nghiép dudi 50 tudi ma thudc déi tuong c¢6 vo (hoac chdng) song

chung vé6i nhau (ddi tugng thir 3 theo biéu do trén) co6 thé bi cit tro cap that nghiép, néu

nguoi lao dong vuot qua do dai thoi gian that nghiép cho phép. Do dai thot gian that

nghiép cho phep cu thé & moi dia phuong s& do Phong quan ly that nghiép dia phuong

quy dinh trén co s& xem xét gioi tinh, d0 tudi va tinh hinh kinh t€ - xa héi ¢ dia phuong.

6.3 Thir ba, sir dung gidy to, ho so gid, hodc dir liéu khai bao khéng chinh xic

Néu nguoi lao dong sir dung gidy to, hé so' gia, hodc dir liéu khai bao dé huong tro cép

that nghiép khong chinh xac thi co thé bi thu hoi trg cap va khong cho huong tro cap

trong mot thoi gian nhat dinh.

7 KET LUAN

Ché do bao hiém that nghiép ¢ Bi qua thuc tién 4p dung da chung té su phu hop va co
ban da giup ngudi lao dong On dinh doi song trong thoi gian nghi viéc khong c6 thu nhap
va tim klem viéc lam méi. Vé6i quy dinh vé ché d6 bao hiém that nghiép hop ly di gitp Bi
6n dinh vé xi hoi, gitip nguoi lao dong bi that nghiép vuot qua duoc nhiing giai doan kho
khan vé tai chinh.
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Su hinh thanh va phat trién cta ché d6 bao hiém that nghiép ¢ Bi gan lién voi su phat
trién ctia nganh luat lao dong, luat bao hiém xa hdi va sy phat trién cua dat nudc qua tung
giai doan.

Viéc xay dung phéap lut vé bao hiém xa hoi noi chung va ché do bao hiém thit nghiép
noi riéng phai phu hop voi quy luat phat trlen kinh té - x4 hoi va dép ung dugc cac yéu
cau cta x3 hoi; dong thoi n6 phai duoc tlen hanh trén co so phan tich va can nhic cac
diéu kién kinh té, chinh tri, x3 hoi, cac quyen va lgi ich cia c4 nhan trong xa hdi va céc
yéu t6 khac cua doi song x4 hoi. Vi vay, ché d6 bao hiém tht nghiép s& duoc hinh thanh
trong tuong lai gin & nude ta nén tiép thu nhiing mat tt dep ciia nhitng quy dinh vé trg
cap thit nghiép cta cac nudce trong do co ché d6 bao hlem that nghiép cua Bi, dong thoi
van dung, phat trién thém cho pht hop véi tinh hinh kinh té - xa hoi cua dat nudc.
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