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PHAP LUAT VE CHAM DUT HQP DPONG LAO PONG
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ABSTRACT

Termination of employment is an inevitable part of personnel activity within any organization.
Because of its economic and social implications the termination of employment is one of the most
sensitive issues in labour law today. Protection against dismissal is seen by most workers as
crucial, since its absence can lead to bad economic consequences in most countries.

Job loses between 1990 and 2004 and the upward trends in unemployment rates have reached
alarming proportions in numerous countries. At present, Vietnam is one of the countries where
the percentage of unjustified dismissal is very high.

Studying termination of the individual employment contract is to look for good regulations and

improving and strengthening the protection of workers.

Keywords: termination of the individual employment contract, dismissal, labour law, ILO (International
Labor Organization).

Title: Regulation of termination of the individual employment contract and its applying in fact.

TOM TAT

Viéc cham dirt hop dong lao dong la diéu khong thé tranh khoéi trong hoat ddng cé té chire. Do
hdu qud ciia s kién cham dirt hop dong lao déng c6 lién quan dén cdc van dé vé kinh té va xa hoi
nén ché dinh phdp ludt vé cham dirt hop dong lao dong 6 vi tri quan trong nhadt trong nganh
Ludt lao dong hi¢n nay. Bao vé nguoi lao dong chong lai tinh trang bi sa thai mot cach tuy tién
la yéu cdu cap thiét va la moi quan tam hang dau cia da sé cdc nude trén thé gidi.

Hién nay ty I¢ mat viéc lam, ty 1é nguoi lao dong bi sa thai bdt hop phap dang c6 chiéu huwéng gia
tang o nhiéu nude, trong do cd Viét Nam. Vi thé, viéc -nghién ciru dé tim ra cdc gidi  phap kha thi
nham hoan thién co ché bao ve nguoi lao dong va nham gép phan hoan thién hé thong phap ludt
lao ddng la mot mét yéu cau cdp thiét hién nay.

Tir khéa: chim diet hop dong lao dpng, sa thii, phdp ludt lao dong, ILO (Té chirc Lao djng Quic té).

1 MO PAU

Hop ddng lao dong 1a mot ché dinh phéap 1y ludn dugc thira nhan va quy dinh trong hé
thong phap luét lao dong nudc ta ké tir khi 1ap nudc dén nay. Tuy nhién chi tir khi dat
nudc ta thira nhan va phat trién nén kinh té theo md hinh kinh té€ thi truong dinh hudéng xa
hoi chu nghia thi hop dong lao dong mdi that sy tré thanh hinh thirc tuyén dung lao dong
pho bién nhat. Co6 giao két hop dong lao dong thi viéc cham dirt quan h¢ lao dong cling
trd nén pho bién va khong tranh khoi.

Cham dut hop dong lao dong 1a su kién phap 1y rat quan trong boi héu qua phap ly cua
ctia nd 1a su két thic quan h¢ lao dong va trong mot s6 truong hop s€ anh huong dén viéc
lam, thu nhép, cudc séng cua nguoi lao dong va gia dinh ho, gy xdo tron lao dong trong
don vi va co thé gay thiét hai cho nguoi st dung lao dong. Do do, trong diéu kién nén
kinh té nhiéu thanh phan nhu hién nay, viéc tim hiéu, nghién ctru vé cham dut hop dong
lao dong 1a mot nhu cau tat yéu cho tit ca moi nguoi lao dong, nguoi sir dung lao dong,
va vi thé dé tai co y nghia ca trén phuong dién 1y luan va thyc tién.

1 Khoa Luat Pai hoc Can Tho
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Theo B4o c4o cong tac nganh Toa an cua Toa 4n nhan déan t6i cao trong cac ndm 2000,
2001, 2002 va 2003 thi téng s vu an lao dong ma Toda 4n nhan din cac cap trong ca nude
da thy ly nhu sau: tr quy IV nam 1999 va 9 thang dau nam 2000 13 496 vy, tir quy IV
ndm 2000 va 9 thang dau nam 2001 1a 650 vu, tir quy IV nam 2001 va 9 thang dau nam
2002 14 976 vy, tir quy IV nam 2002 va 9 thang dau nam 2003 1a 781 vu. Trong sb cac vu
an da thy ly chu y€u tap trung vao hai loai viéc la don phuong_ chdm dut hop dong lao
dong va ky luat sa thai. Diéu nay chimg t6 tranh chip lao dong vé chdm dit hop dong lao
dong 1a van dé dang quan tam trong moi quan hé gitra nguoi lao dong voi ngudi sir dung
lao dong. Giai quyét dung din cac tranh chap trén s& bao v¢ dugc quyén va loi ich chinh
dang cua cac bén trong quan h¢ lao dong, ddng thoi 1am 6n dinh moi truong lao dong,
thiic day nén kinh té phat trién.

Muc tiéu ctia bai nay 1a trinh bay mot cach c6 hé thong co so 1y luan, co so phap 1y vé
cham dirt hop dong lao dong (hop dong duong nhién chdm dut, va don phuong cham dut
hop dong) hé qua ctia chdm dut hop dong lao dong hop phap, hiu qua cua viée cham dut
hop ddng lao dong bat hop phap; dong thoi dé tai nghién ctru vé thuc trang phap luat va
thyc trang ap dung phap luét vé cham dut hop dong lao dong hién nay & nude ta. Tir d6
tac gia d& xuat mot sd giai phap nham hoan thién co s¢ phép Iy va thuc tlen ap dung ché
dinh chdm dut hop dong lao dong trén co s¢ nghién ciru tinh hinh kinh té - xa hoi cta dét
nude va nhimg quy dinh tién bo ciia phap luat lao dong nudc ngoai. Nhimg két qua
nghién ctru cia dé tai trudc hét gop phan vao viéc hoan thién hé thong kién thic 1y luan
vé chdm dut hop dong lao dong; dong thoi cac kién nghi néu trong dé tai ciing 14 co s¢ dé
tiép tuc hoan thién hé thong phap luat thuc dinh cia Viét Nam vé hop dong lao dong va
cham dut hop dong lao dong.

2 NHUNG VAN DE LY LUAN VE HQP PONG LAO PQNG VA CHAM DUT
HQP PONG LAO PONG

2.1 Khai ni¢ém hop dong lao dong
Dé thiét 1ap quan hé lao dong giita nguoi lao dong voi nguoi sir dung lao dong, phai co

mot hinh thirc ndo d6 dé 1am phat sinh moi quan h¢ gifra hai bén chu thé clia quan hé lao
dong, hinh thirc d6 chinh 1a hop dong lao dong.

Theo T6 chtic lao dong Qudc té (ILO) thi hop dong lao dong la mét thoad thudn rang budc
phap Iy giita mét ngweoi sir dung lao ddng va mét cong nhan, trong do xdac ldp cdc diéu
Kién va ché do lam viéc.

Bo luat lao dong nudc ta di dua ra khai niém hop ddng lao dong tai diéu 26 nhu sau: Hop
dong lao déng la sw théa thudn giita nguoi lao dong va nguoi sur dung lao dong vé viéc
lam c6 tra cong, diéu kién lao ddng, quyén va nghia vu cia méi bén trong quan hé lao
dong.

2.2 Dbi twong ap dung hop dong lao dong

2.2.1 Doi twong dp dung hop dong lao dong

Hop dong lao dong ap dung véi tt ca nhitng ngudi lao dong thudc moi thanh phan kinh
té, ké ca nguoi lao dong 1am viée trong cac co quan nha nudc, cac don vi sy nghiép ma
khong phai 1a cong chure, vién chuec.

2.2.2 Doi twong khéng dp dung hop dong lao déng gom

- Nhimng nguoi thudc d6i twong diéu chinh cua Phéap 1énh can bo, cong chrrc;
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~  Dai biéu Qudc hoi, dai biéu HDND céc cap chuyén trach, nguoi gitr cac chirc vy trong
O quan cua Quéc hoi, Chinh phi, Uy ban nhan dan cac cap, Toa an nhan dan va Vién
Kiém sat nhan dan dugc Qudc hoi hoac HDND céc cap bau hodc cir ra theo nhiém ky,

- Nguoi duge co quan co tham quyen bd nhiém giit chirc vu Toéng giam dbc, Pho Tong
giam dbc, Giam ddc, Pho giam ddc, Ké toan trudng trong doanh nghiép Nha nuéc;

~ Thanh vién Hoi dong quan tri doanh nghiép;

- Nhitng ngudi thudc t6 chuc chinh tri, t6 chirc chinh tri-xa hoi hoat dong theo quy ché
clia to chuc do;

- Can b0 chuyén trach cong tac dang, cong doan, thanh nién trong cac doanh nghi¢p
nhung khong hudng luong ctia doanh nghiép;

—  Xa& vién hop tac xa theo Luat hop tac xa khong hudng tién luong, tién cong;

- S quan, ha si quan, chién si, quan nhan chuyén nghiép va vién chuc trong luc lugng
quan doi nhan dan, cong an nhan dan.

2.3 Noi dung, hinh thitc va cac loai hop dong lao dong

Hop ddng lao dong phai co nhirng ndi dung chu yéu sau day: cong viéc phai lam, thoi gio

lam vic, thoi gio nghi ngot, tién luong, dia diém lam viéc, thoi han hop ddng, diéu kién

vé an toan lao dong, vé sinh lao dong va bao hiém xa hoi ddi v6i ngudi lao dong.

Diéu 28 B luat lao dong quy dinh c6 2 hinh thirc: hop dong bang vin ban Va hop dong

bang miéng. Cian ct vao tinh chat va thoi han ma hai bén chon hinh thirc hgp dong lao

dong nao do cho phu hop.

Theo phap luat lao dong nude ta thi hop dong lao dong co ba loai sau day:

(a) Hop dong lao dong khong xac dinh thoi han. Hop dong lao dong khong xac dinh
thoi han 1a hop dong ma trong d6 hai bén khong xac dinh thoi han, thoi diém
chdm dut hiéu luc cua hop déng;

(b) Hop dong lao dong xéac dinh thoi han. Hop dong lao dong xac dinh thoi han 1a
hop dong ma trong d6 hai bén xéac dinh thoi han, thoi diém cham dit hiéu luc cia
hop ddng trong khoang thdi gian tir da 12 thang dén 36 thang;

(c) Hop ddng lao dong theo mua vu hodc theo mot cong viée nhat dinh c6 thoi han
dudi 12 thang.

2.4 Khai ni¢gm vé chAm dirt hgp dong lao dong

Tuy phép luat lao dong nudc ta chua dua ra khai niém cham dat hop dong lao dong
nhung nhin chung c6 thé hiéu: Cham dit hop ddng lao dong 1a sy kién nguoi lao dong
cham dut 1am viéc cho ngudi sir dung lao dong do hop dong lao dong duong nhién cham
dat theo quy dinh cua phap luat, hoac do nguoi lao dong bi sa thai, hodc do mdt trong bén
trong quan hé lao dong don phuong chim dut hop dong lao dong trudce thoi han.

3 PHAP LUAT VE CHAM DUT HQP PONG LAO PONG VA THU'C TRANG
AP DUNG O NUOC TA HIEN NAY

3.1 Hop ddng lao dong dwong nhién cham dit
Diéu 36 B luat lao dong quy dinh hop dong lao dong duong nhién chdm dit trong nhiing
truong hop sau day:

(2) Hét han hop dong

(b) D3 hoan thanh cong viéc theo hop dong

() Hai bén thoa thuan chdm dit hop dong
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(d) Nguoi lao dong bi két 4n to giam hodc bi cAm lam cong viéc cii theo quyét dinh
cua Toa an
(e) Nguoi lao dong chét, mét tich theo tuyén bd ciia Toa an
3.2 Pon phwong chim dit hop dong lao dong

Pon phuong cham dit hop dong lao dong 1a nhiing truong hop hop dong chdm dut chi do

y chi cia mot bén chu thé nhung dugc phap luat thira nhan va dam bao thuc hi¢n.

3.2.1 Pon phwong cham dirt hop dong lao ddng tir phia ngueoi lao dong

Nguoi lao dong lam viée theo hop ddng lao dong xac dinh thoi han tir 12 dén 36 thang,

hop dong lao _dong theo mua vu hodc theo mét cong viée nhit dinh c6 thoi han duéi 12

thang c6 quyén don phuong chim dit hop dong trude thoi han trong nhitng trudng hop

sau day:

(a) Khong duge bd tri theo diing cong viée, dia diém lam viéc hodc khong dugc bao
dam cac diéu kién lam viéc di théa thuan trong hop dong;

(b) Khong duoc tra cong day du hodc tra cong khong ding thoi han di thoéa thuan
trong hop dong;

(c) Bi nguoc dai, bi cudng burc lao dong;

(d) Ban than hodc gia dinh that su c6 hoan canh kho khin khong thé tiép tuc thuc hién
hop dong;

(e) Pugc bau 1am nhiém vu chuyén trach & cac co quan dan cir hodc dugce bd nhiém
gilt chtrc vu trong bo may nha nudc;

(f) Nguoi lao dong nir c6 thai phai nghi viéc theo chi dinh cua thay thudc;

(9) Nguoi lao dong bi dm dau, tai nan da diéu tri 3 thang lién dbi v6i ngudi lam viée
theo hop dong lao dong xac dinh thoi han tir dii 12 thang dén 36 thang va mot
phan tu thoi han hgp dong d6i v6i ngudi 1am viée theo hop dong lao dong theo
mua vy hodc theo mdt cong vige nhét dinh c6 thoi han duéi 12 thang ma kha nang
lao dong chua hdi phuc.

Pbi véi hop dong lao dong khong xac dinh thoi han, ngudi lao dong cd quyén don

phuong chdm dirt ma khong can 1y do.

Trudc khi don phuong chdm dut hop dong lao dong, nguoi lao dong phai tudn thu thoi

han bdo trudc nhu sau:

- [t nhit 3 ngay ddi voi cac truong hop 1,2, 3 va 7 & trén;

~ [t nhat 12 30 ngay néu 1 hop dong lao dong xéac dinh thoi han tir di 12 dén 36 thang
va it nhat 3 ngay néu 1a hop ddng theo mua vu hodc theo mot cong viéc nhat dinh ¢
thoi han duéi 12 thang dbi véi cac truong hop 4 va 5 & trén;

- Nguoi lao dong nit ¢6 thai phai nghi viéc theo chi dinh cia thay thude (truong hop 6)
thi thoi han béo trude tuy thude vao thdi han do thay thude chi dinh;

- Riéng ddi voi hop ddng lao dong khong xac dinh thoi han, nguoi lao dong co quyén
don phuong chim dut hgp dong lao dong khong can 1y do nhung phai bao cho nguoi
st dung lao dong biét trudc it nhat 45 ngay; truong hop nguoi lao dong 6m dau, tai
nan d diéu tri 6 thang lién thi phai béo trudc it nhat 3 ngay.

3.2.2 Pon phwong cham dirt hop dong lao déng tir phia nguoi sir dung lao dong
Nguoi str dung lao dong c6 quyén don phuwong cham dut hop dong lao dong trong nhimng
truong hop sau day: .
(2) Nguoi lao dong thuong xuyén khong hoan thanh cong viée theo hop dong;
(b) Nguoi lao dong bi xur ly ky ludt sa thai theo quy dinh tai Diéu 85 ctia BJ luat lao
dong;
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(¢) Nguoi lao dong lam theo hop ddng lao dong khong xac dinh thoi han dm dau da
diéu tri 12 thang lién, ngudi lao dong lam theo hop ddng lao dong xac dinh thoi
han tir da 12 thang dén 36 thang 6m dau da diéu tri sau thang lién va ngudi lao
dong lam theo hop déng lao dong theo mua vu hodc theo mot cong viéc nhét dinh
c6 thoi han dudi 12 thang 6m dau da diéu tri qua nira thoi han hop dong lao dong,
ma kha ning lao dong chwa hoi phuc. Khi stc khoé ctia ngudi lao dong binh
phuc, thi duoc xem xét dé giao két tiép hop déng lao dong;

(d) Do thién tai, hoa hoan hodc nhitng ly do bat kha khang khac nhu truong hop do
yéu ciu cia co quan nha nudc co thim quyen tir cp tinh tr¢ 1€n, do dich hoa, do
dich bénh khong thé khic phuc dugc dan téi viéc phai thay ddi, thu hep san Xuét
kinh doanh, ma nguodi st dung lao dong da tim moi bién phap khéc phuc nhung
van budc phai thu hep san XUuét, giam chd lam viéc;

(e) Doanh nghiép, co quan, to chirc cham dut hoat dong.

Trude khi don phuong cham dat hop dong lao dong, ngudi str dung lao dong phai tuan

thua thoi han bao truoc nhu sau:

~ [t nhat 45 ngay dbi véi hop ddng lao dong khong xac dinh thoi han;

~ It nhat 30 ngay dbi v6i hop ddng lao dong xac dinh thoi han tir du 12 thang dén 36
thang;

~ It nhét 03 ngay dbi voi hop ddng lao dong theo mua vu hodc theo mot cong viéc nhat
dinh c6 thoi han dudi 12 thang.

Riéng ddi voi truong hop 2 & trén (ngudi lao dong bi xur 1y ky luat sa thai theo quy dinh

tai Diéu 85 cua Bo luat lao dong), nguoi su dung lao dong khong can phai bao cho nguoi

lao dong.

Bén canh d6 Diéu 39 B luit lao dong quy dinh cac truong hop nguoi sw dung lao dong

khong dwoc don phuong cham dirt hop dong lao déng, cu thé:

(2) Nguoi lao dong o 6m dau hodc bi tai nan lao dong, bénh nghé nghiép dang diéu tri,
diéu dudng theo quyét dinh cua thay thudc, trir truong hop 3 dé néu trén ma nguoi
str dung lao dong dugc quyén don phuong chim dit hop dong lao dong;

(b) Nguoi lao dong dang nghi hang nam, nghi vé viéc riéng va nhitng trudng hop nghi
khéc dugc nguoi st dung lao dong cho phép;

(c) Nguoi str dung lao dong khong dugc sa thai hodc don phuong cham dirt hop dong
lao dong d6i véi nguoi lao dong nwr vi ly do két hon, c6 thai, nghi thai san, nudi
con dudi 12 thang tudi, trir trudng hop doanh nghiép cham dut hoat dong.

3.2.3 Thuee trang dp dung phdp ludt vé don phirong cham ditt hop dong lao dong

Do tinh chit quan trong va phtc tap cta su kién don phuong chém dut hop dong lao dong
nén noi dung nay dugc phap luat quy dinh tuong d6i chi tiét. Tuy nhién thyc trang ap
dung van dé nay con nhiéu ndi dung can trao doi, cu thé:

Thir nhat, d6i voi ngudi sir dung lao dong vai tat ca moi loai hop dong lao dong ho chi
dugc phép don phuong chdm dut khi vién dan dugc mét trong cac 1y do da quy dinh tai
Diéu 38 Bo luit lao dong. Tuy nhién, 601 v0i nguoi lao dong, riéng loai hop dong lao
dong khong xac dinh thoi han ho c6 quyén don phuong cham dut bat ky lic nao khong
can 1y do ma chi bao trudc it nhat 45 ngay. Viéc quy dinh nhu trén nhdm muc dich bao
vé ngudi lao dong, tranh sy rang budc vinh vién giita nguoi lao dong véi ngudi sir dung
lao dong trong sudt cudc doi lao dong cua ho. Song, ddy l1a quy dinh rt can phai duoc
xem xét boi 1y do trong thuc té nhitg nguoi lao dong ky két loai hop dong lao dong
khong xéac dinh thoi han thuong 13 nhitng ngudi ¢6 vi tri quan trong, can thiét hodc co thé
biét r5 bi mat kinh doanh, cong nghé cta doanh nghiép. Do dé sy don phuong chim dut
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hop ddng ctia ho trong nhiéu trudng hop ¢6 anh hudng rat 16n, tham chi gay thiét hai cho

doanh nghi¢p. Vi vay, nén chang phap luat lao dong cua nudc ta nén quy dinh theo

huéng tat ca moi loai hop ddng lao dong ngudi lao dong chi duge phép don phuwong chim
dut khi vién dan dugce 1y do.

Thir hai, vé hinh thirc biéu 16 ¥ chi cua viéc don phwong chdm dut hop dong lao dong.

Hién nay, trir truong hop ky luat lao dong bang hinh thirc sa thai phai bang vin ban, phap

luat khong quy dinh cu thé vn dé nay. Vi vdy, vin dé dit ra 1a viéc thong bao quyét dinh

don phuong chim dit hop dong lao dong c6 nhét thiét phai bang vin ban khong?

Thit ba, ngudi str dung lao dong don phuong chim dut hop dong lao dong theo quy dinh

tai Diéu 17 Bo ludt lao dong c6 can phai bao trudc cho ngudi lao dong biét khong? Phap

luat hién hanh khong c6 quy dinh diéu nay. Y kién cua ngudi viét 1a phap luat nén bd
sung thém quy dinh theo hudng khi nguoi sir dung lao dong don phuong chdm dit hop
dong lao dong trude thoi han trong trudng hop ndy ciing phai béo trudc.

3.3 Giai quyét hau qua phap Iy ciia chdm dirt hop dong lao dong

- Trong truong hop nguoi sir dung lao dong don phwong cham dirt hop déng lao dong
trai phdp ludt thi phai nhan nguoi lao dong tro lai lam cong viée theo hop dong da ky
va phai bdi thuong mot khoan tién twong tng voi tién lucrng va phu cap luong (néu
c6) trong nhitng ngay ngudi lao dong khong duge 1am viée cong voi it nhat hai thang
tién lwong va phu cp lwong (néu cb).

Trong truong hop nguoi lao dong khong mudn tré lai 1am viéc, thi ngoai khoan tién
duogc bdi thuong nhu néu trén, nguoi lao dong con dugc tro cap thoi viéc.

Trong trudng hop ngudi st dung lao dong khong mudn nhan ngudi lao dong tr¢ lai lam
viéc va nguoi lao dong dong ¥ thi ngoai khoan tién boi thuong va trg cap nhu néu trén,
hai bén thoa thuan vé khoan tién bdi thuong thém cho ngudi lao dong dé cham dirt hop
ddng lao dong.

- Trong trwong hop nguwoi lao dong don phwong cham dirt hop dong lao déng trdi phdp
Iudt thi khong dugc tro cap thoi viée va phai boi thuong cho nguoi str dung lao dong
nira thang tién lvong va phu cip luong (néu co).

- Trong trudng hop ngudi lao dong don phuong cham dit hop dong lao dong thi phai
bdi thudng chi phi dao tao (néu co).

- Trong truong hop don phwong cham dit hop dong lao dong, néu vi pham quy dinh vé
thoi han bdo trude, bén vi pham phai boi thuong cho bén kia mot khoan tién tuwong
g véi tién luong cua ngudi lao dong trong nhitng ngay khong béo trudc.

~  Tro cdp théi viée: khi chdm dut hop dong lao dong dbi voi nguoi lao dong di 1am
viéc thuong xuyén trong doanh nghiép, co quan, t6 chirc du 12 thang tro 1én, nguoi st
dung lao dong c6 trach nhiém trg cap thoi viée, ctr mdi nim lam viéc 1a nira thang
lwong, cong vo1 phu cap lwong, néu c6. Khi chdm dit hop dong lao dong theo quy
dinh tai diém a va diém b khoan 1 Piéu 85 ctia Bo ludt lao dong, ngudi lao dong
khong dugc trg cap thoi viéc.

~  Tro cdp mat viéc lam: trong trudng hop do thay ddi co cAu hodc cong nghé ma ngudi
lao dong da lam viéc thuong xuyén trong doanh nghiép tir mot nam tro 1én bi mat viéc
lam, thi nguoi st dung lao dong co trach nhiém dao tao lai ho dé tiép tuc sir dung vao
nhimng chd 1am viéc méi; néu khong the giai quyét duoc viée 1am moi, phai cho nguoi
lao dong thoi viéc thi phai tra tro cp mat viéc 1am, ¢ mdi nam lam viéc trda mot
thang lwong, nhung thap nhét ciing bang hai thang luong.
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Thuc trang &p dung cdc quy dinh néu trén béc 1g mgt sé vin dé sau:
Thet nhdt, can ¢t nao xac dinh nguoi lao dong cham dut hop dépg lao dong trai phap luat.
Hietn tai c6 hai van ]aén dang co I}iéu luc thi hanh quy dinh van d@¢ nay lai khong thé(lg
nhat véi nhau, cu thé: Nghi dinh so6 44/2()03’/ND-CP ngéy 09/5/2003 ctua Chinh phu (Piéu
14) quy dinh truong hop nguoi lao dong cham dut hop dong lao dong trai phap luat la:

(a) Cham dut khong dung 1y do quy dinh tai khoan 1 Di¢u 37 cua B luat Lao dong;

hodc
(b) Khéng béo trudc quy dinh tai khoan 2 va khoan 3 Diéu 37 cua Bo ludt Lao dong.

Tuy nhién, Théng tu sb 21/2003/TT-BLDTBXH ngay 22/9/2003 ctua Bo Lao dong-
Thuong binh va X4 hoi lai quy dinh trudng hop ngudi lao dong chdm dat hop dong lao
dong trai phap luat la:

(a) Vi pham vé 1y do chdm durt quy dinh tai Piéu 37 ctia B luat Lao dong; hodc

(b) Vi pham thdi han bao truée quy dinh tai Diéu 37 cua Bo luat Lao dong.
Qua nghién ctru hai van ban trén, ching ta thiy c6 su khac biét rd nét giita hai cum tir
“khéng bdo trwdc” (Nghi dinh sb 44/2003/ND-CP) va “vi pham thoi han bdo truéc”
(Thong tu s6 21/2003/TT-BLDTBXH). Nguoi viét kién nghi Bo Lao dong- Thuong binh
va X4 hoi som stra doi cum tir vi pham thoi han bdo triede thanh khéng bao triede dé dam
béo tinh hop phép va tinh thong nhat ctia hé thdng vin ban quy pham phap luat.
Thez hai, hién nay phap luat lao dong nudc ta chi méi quy dinh nhitng can ctir xac dinh
ngudi lao dong cham dat hop dong lao dong trai phéap luat, ma chua co quy dinh nhiing
can ctr Xac dinh nguoi sir dung lao dong cham dut hop dong lao dong trai phap luat nén
con ¢ nhitng céch hiéu khac nhau vé van dé nay. Ngudi viét kién nghi Chinh phu som
ban hanh quy dinh nhitng can ctr xac dinh ngudi sir dung lao dong cham dut hop dong lao
dong trai phap luat dé gitp hiéu va p dung thdng nhat van dé nay.

4 NHUNG GIAI PHAP VA PE XUAT NHAM HOAN THIEN PHAP LUAT VE
CHAM DUT HQP PONG LAO PONG

4.1 Hoan thién cac quy dinh hién hanh ciia phap luat vé chim dirt hop dong lao
dong

~  Thit nhdt, vé thoi hiu xur 1y ky luat lao dong tai tai Piéu 86 Bo luat lao dong quy
dinh: “Thoi higu dé xur 1y vi pham ky luat lao dong tdi da 14 ba thang, ké fir ngay xdy
ra vi pham, truong hop dic biét ciing khong dugc qua sau thang”. Tuy nhién, Diéu 1
Nghi dinh sé 33/2003/ND-CP ngay 02/4/2003 ctia Chinh phi quy dinh: “Thoi hiéu dé
xtr 1y vi pham ky luét lao dong t6i da 1a ba thang, ké tir ngay xdy ra hodc phat hién vi
pham, truong hop cd hanh vi vi pham lién quan dén tai chinh, tai san, tiét 16 bi mat
cong nghé, kinh doanh ctia doanh nghiép thi thoi hiéu xtr 1y ky luat lao dong t6i da 1a
6 thang”. Chung ta thiy noi ham cua hai quy dinh nay 13 hoan toan khac nhau. Do
d6, Piéu 1 Nghi dinh sé 33/2003/ND-CP can sém stra doi theo hudng bo cum tir hodc
phat hién vi pham dé dam bao tinh thong nhét ctia hé thong vian ban quy pham phap
luat, ddng thoi gop phan bao vé ngudi lao dong.

~  Thir hai, mot trong hai cin cir xac dinh nguoi lao dong don phuong cham dit hop
dong lao dong trai phap luat 1a ngudi lao dong khéng bdo trude theo quy dinh tai Didu
37 cta BO luat Lao dong (Nghi dinh sb 44/2003/ND-CP ngay 09/5/2003 cta Chinh
pht). Tuy nhién, khi huéng dan thi hanh Nghi dinh nay thi B6 Lao dong- Thuong
binh va Xa hoi lai khong dung cum tir khong bdo trude ma lai dung cum tir vi pham
thoi han bdo truée (Thong tu sb 21/2003/TT-BLDTBXH ngay 22/9/2003). Ching ta
thiy ndi dung ctia hai cum tir nay 1a khac nhau. Do d6, Thong tu ndy can som stra d6i
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theo huéng thay thé cum tir vi pham thoi han bdo truwde thanh khéng bdo trude, cb
nhu thé méi dam bao tinh hop phap va tinh théng nhat cua hé théng van ban quy
pham phép luat, dong thoi thé hién dugc nguyén tic bao vé nguoi lao dong 1a nguyén
tic quan trong hang dau trong Luat lao dong Viét Nam.

Thir ba, can théng nhit quy dinh cac truong hgp don phuong cham dat hop dong lao
dong cia nguoi str dung lao dong vao mot diéu luat cy thé. Boi vi hién nay quyén
don phuong chdm dit hop dong lao dong ciia nguoi sir dung lao dong ndm rai rac &
ba diéu trong Bo luat lao dong, cu thé 1a Piéu 17, Diéu 38 va Diéu 85. Cach quy dinh
nay mang tinh phan tan, khong tap trung nén gay kho khan khi tim hiéu phép luét lao
dong.

4.2 B0 sung cac quy dinh méi vé hop dong lao dong va chAm dirt hop dong lao dong

38

Thir nhdt, vé hinh thirc biéu 16 ¥ chi cua viéc don phuong chiam dat hop ddng lao
dong. Cho dén hién nay, phap luat chi quy dinh viéc bdo trude khi don phuong cham
duat hop dong lao dong phai bang van ban, nhung hinh thirc biéu 16 ¥ chi cua viéc don
phuong cham dit hop dong lao dong thi khong c6 quy dinh cu thé (trtr truong ky luat
sa thai thi phap luét quy dinh cu thé 1a phai bang vin ban). Do d6 dan dén tru:ong hop
c6 nguoi hiéu 13 bang van ban cing dugc ma bang 101 n6i ciing duoc. Téc gia kién
nghi nén bd sung thém quy dinh vé hinh thirc biéu 16 y chi cua viéc don phwong chdm
dut hop dong lao dong tir phia ngudi lao dong hay nguoi sir dung lao dong tat ca déu
phai bang vin ban.

Thir hai, trong thuc tién giai quyét tranh chap lao dong tai Toa an c6 nhimng quy dinh
ctia phap luat hién hanh chua cu thé 1dm hodc con 16 hong, nén Toda an nhan dan tbi
cao thuong dua cac vu viée dién hinh vao Bao cdo cong tic nganh Toa an dé hudng
dan cac cap Toa an khi xet xir. Nhung bao cao cong tac nganh Toa an chwa dugce coi
1a ngudn ciia phép luat, nén ching can can c6 mot co ché phap 1y dé chuyén hod bao
co cong tac nganh Toa an thanh ngudn cua phéap luat sau khi né di duoc tham dinh
tinh ding dén vé mat khoa hoc, phap 1y.

Thit ba, truong hop nguoi lao dong dén tudi nghi huu c6 coi 1a 1y do dé ngudi st dung
lao dong don phuong chdm dut hop dong lao dong khong, nhét 1a ddi véi loai hop
déng lao dong khong xac dinh thoi han. Hién nay c6 hai y kién vé véan dé nay, cu thé:
v kién tht nhét cho rang trong truong ndy ngudi st dung lao dong co quyén don
phuong chim dut hop dong lao dong. Y kién thir hai cho rang trong truong nay nguoi
su dung lao dong khong c6 quyén don phuong cham dut hop dong lao dong. Tac gia
dong ¥ v6i ¥ kién thi hai.

Thit tu, truong hop khi ky két hop dong lao dong khong xac dinh thoi han, hai bén c6
thoa thuan trong hop dong lao dong 1a ngudi lao dong sé& duoc doanh nghiép dua di
dao tao va sau khi dugc diao tao xong phai 1am viéc cho doanh nghiép mot sé nam.
Tuy nhié€n, sau khi duoc dao tao, nguoi lao dong khong lam viéc cho ngudi sir dung
lao dong du sO nam da cam két ma chim dit hop dong. Truong hop nay nguoi lao
dong cham dat hop dong c6 bi xem la trai phap luat khong? Co hai y kién vé truong
hop nay, cu thé: Y kién thir nhit cho ring nguoi lao dong c6 quyén don phuong chdm
dit hop dong lao dong theo quy dinh tai khoan 3 Piéu 37 Bo luat lao dong. Con y
kién thir hai cho ring, trong hop dong lao dong hai bén di thoa thuan sau khi duoc
dao tao xong, nguoi lao dong phai lam viéc cho doanh nghi€p trong mot thoi gian
nhat dinh. Thoa thuan nay phap luat khong cdm va cac bén hoan toan ty nguyén khi
thoa thuan. Vi vay, sy chim dat hop dong lao dong trude thoi han nay ma khong co
ly do chinh dang ctia nguoi lao dong 1 cham dut hop dong trai phap luat. Y kién cua
tac gia 1a phap ludt nén bd sung thém quy dinh cu thé trong truong hop nay theo ¥
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kién thr nht, ¢6 nhu vay moi thé hién duoc quan diém bao vé nguoi lao dong voi tu
cach ké yéu trong quan h¢ lao dong.

5 KET LUAN

Qua nghién ciru nhimg vén dé ly luan vé cham dut hop ddng lao dong va thuc trang ap
dung & Viét nam, c6 thé rat ra mot s6 diém chinh sau:

Cham dirt hop dong lao dong c6 mbi quan hé bién ching khong thé tach roi véi ché
dinh hop ddng lao dong, véi nganh Luét lao dong. Vi vay, khi nghién ctru vé chdm
dirt hop dong lao dong can duoc dit trong tong thé cac quy dinh cua phap luat vé lao
ddng va cic nguyén tic cia nganh Luat lao dong.

Trén co so phuong phap ludn duy vat bién chimg cua triét hoc Méac-Lénin, nguoi viét
sir dung cac phuong phap cu thé nhu: phan tich, tong hop, so sanh, phuong phap hé
théng, ket hop 1y luén véi thue tién, phuong phap phén tich ludt viét dé giai quyet
nhirng van dé co ban cta chim dut hop dong lao dong v€ mat 1y ludn va thuc tién ap
dung.

Phép luat vé cham dut hop dong lao dong c6 nhiéu ndi dung tién bo, mang tinh xa hoi
cao. Tuy nhién, phap luat vé cham dut hop dé)ng lao dong cling con mat s6 noi dung
can lam rd trong qua trinh 4p dung, mot sé ndi dung chua duoc quy dinh, mot s quy
dinh vé chdm dat hop dong lao dong ctia mot s vin ban co gia tri phap 1y thip hon
lai trai voi quy dinh cda van ban c6 gia tri phap 1y cao hon.

Pénh gia thuc trang phap luat vé chim dit hop dong lao dong, dé tai tap trung vao hai
ndi dung chinh: mot 1a, ddnh gié thuc trang cac quy dinh hién hanh cta phap luat vé
cham dit hop dong lao dong; hai 13, danh gia thuc trang ap dung cac quy dinh phap
luat vé chim dut hop dong lao df)ng trén thuc té.

Trén co so nghién ctru ly ludn vé chdm dut hop dong lao dong va théng qua danh gia
thuc trang phap luat vé cham dut hop dong lao dong, nguoi viét d3 dé xuat mot sd
kién nghi nhim hoan thién phap luat vé chdm dirt hgp dong lao dong nhu d4 trinh bay
& cac phan trén.
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