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TRACH NHIEM BOI THUONG THIET HAI DO SU CO TIEM CHUNG VAC-XIN
TAI HOA KY - MOT SO GIA TRI THAM KHAO CHO VIET NAM

Tém tdt: Vac-xin 12 mot trong nhiing
phuong phap t6i wu dé phong bénh, dich
nhung ciing tiém an nhiéu nguy co vé suc
khoe khi tiém. Trach nhiém boi thuong thiét
hai do vac-xin da va dang duoc quan tam tai
nhiéu quéc gia trong d6 c6 Hoa Ky. Chinh
phu Lién bang nudc nay da thuc hién hai
chuong trinh bdi thuong sy ¢b tiém ching
d6 la  National  Vaccine
Compensation  Program  (VICP) va
Countermeasures  Injury  Compensation
Program (CICP). Trong khi do, tai Viét
Nam, trach nhiém bdi thuong thiét hai do sy
cb tiém chung vaccine gay ra duoc quy dinh
tai BO Luat Dan sy nam 2015, Luat Trach
nhiém boi thuong Nha nudc nim 2017,
Luat Phong, chéng bénh truyén nhiém nim
2007 va Nghi dinh s6 104/2016/ND-CP quy
dinh vé hoat dong tiém chang. Bai viét s&

Injury

nghién ciu vé cac chuong trinh nay va dé
xuat mot sé kién nghi cho hoat dong boi
thuong su ¢b tiém chung tai Viét Nam.

Tir khoa: vic-xin, tiém chung, trach
nhiém boi thuong, Hoa Ky
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Abstract: Vaccines are one of the
optimal methods to prevent diseases and
epidemics, but they also have many
potential health risks when injected.
Compensation liability for damage caused
by vaccines has been of interest in many
countries, including the United States. The
federal government has implemented two
vaccination incident compensation
programs: The National Vaccine Injury
Compensation Program (VICP) and The
Countermeasures  Injury  Compensation
Program (CICP). Meanwhile, in Vietnam,
liability to compensate for vaccine damage
is stipulated in the Civil Code 2015, Law on
State  Compensation Liability 2017 and
Decree No. 104/2016/ND-CP on
vaccination. This article will study these
programs and propose
recommendations  for  vaccine
compensation in Vietnam.
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Vic-xin la mét trong nhitng nghién ciu quan trong cua nganh y hoc thé gioi, duoc
phat minh vao nam 1796 boi nha khoa hoc nguoi Anh - Edward Jenner. Sau su ra doi cia
loai vic — xin dau tién chéng lai bénh ¢au moa nay, hang chuc bénh truyén nhiém da duoc
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ngan chan, loai bé nho véic-xin nhu bénh dau mua, bai liét, cac dich cim, bénh viém gan
B,...! Nhung, bén canh nhimng tac dong tich cuc, vac-xin ciing mang lai mot sb tac dung
phu khdng mong mudn nhu sé¢ phan vé, di @ng véi vac-xin hay tham chi 1a tir vong. Céc
tinh hudng nay cé thé xuat phat tir ban than vic-xin va su tuong thich voi co thé ngudi
tiém nhung ciing c6 thé do sy ¢b trong tiém chang véi nguyén nhan chu quan do doi ngii y
té. Thuc trang nay doi hoi phai c6 hoat dong bdi thuong cho nhiing thiét hai do véc-xin gay
ra d6i véi ngudi truc tiép tiém chung ciing nhu cc chu thé lién quan nhu than nhan, ngudi
chiam séc ngudi b thiét hai,... Hién nay, hau hét cac qudc gia trén thé gisi da thuc hién
nhiing bién phap bdi thudang cho nan nhan cua sy ¢ vic — xin, va Hoa Ky la mot trong s6
cac qubc gia don dau xu thé nay vai nhimg Chuong trinh bdi thuong xuét hién tir rat som.
2. Céc chwong trinh boi thuwong sw co vic-xin cia Hoa Ky

Tai Hoa Ky, hién c6 hai chuong trinh: (i) Chuong trinh Bdi thuong su ¢é vac-xin
qudc gia (National Vaccine Injury Compensation Program - VICP) va (ii) Chuong trinh
Boi thuong thuong tat (Countermeasures Injury Compensation Program - CICP) nham giai
quyét hoat dong boi thuong caa chinh pha My cho cac nan nhan y té noi chung va nguoi bi
thiét hai do tiém vac - xin ndi riéng.

2.1. Chwong trinh Boi thwong sw Cé vdc-xin quéc gia - National Vaccine Injury
Compensation Program (VICP)

Mot 13, khai quat chung: National Vaccine Injury Compensation Program (VICP) la
chuong trinh thugc sy kiém soat ciia Nha nuée Lién bang Hoa Ky (The Federal) nham boi
thuong thiét hai cho nhitng nan nhan cua céc su ¢6 tiém ching do cac véc-xin nhat dinh ma
VICP chap thuan bdi thudng. VICP ra doi vao nim 1988 theo quy dinh cua Pao luat Qudc
gia Hanh dong vi su ¢6 vac-xin & tré em nam 1986, duoc dam bao hoat dong boi ba co
quan tryc thuéc Chinh phu Lién bang 1a Bo Y té va Dich vy Dan sinh (The U.S.
Department of Health and Human Services (HHS); B6 Tu phap (The U.S. Department of
Justice (DOJ) va Toa an Lién bang Hoa Ky (The U.S. Court of Federal Claims (the Court).
Trong d6 Toa an 1a co quan c6 quyén quyét dinh lidu chu thé dé nghi co6 dugc nhan cac
khoan boi thuong hay khong.

Hai 13, vé dieu kién dé nguol bi thi¢t hai duwoc nhan boi thwong tir chuwong trinh
VICP: bao gom (i) c6 thiét hai vé stc khoe (thiét hai & day co thé biéu hién dudi dang c6
triéu chiing cua chan thuong dugc liét ké boi Bang Thuong tén do vic - xin (Vaccine
Injury Table)?/ hodc chitng minh véc-xin 1a nguyén nhan gay thiét hai vé sic khoe/ hoic
chang minh vic-xin khién cho bénh nén cua nan nhan trg nén nghiém trong hon); ii) da
tiém mat trong nhiing loai vic-xin dugc VICP chip nhan bdi thuong nhu vic — xin bach

YThy An, Vaccine dé thay déi nény hoc thé gidi ra sao?, Link truy cap: https://vnexpress.net/vaccine-da-thay-doi-nen-y-
hoc-the-gioi-ra-sa0-4082758.html , truy cap ngay 28/02/2022.

2 Vaccine Injury Table, link truy cap:
https://www.hrsa.gov/sites/default/files/vaccinecompensation/vaccineinjurytable.pdf, truy cap ngay 28/02/2022
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hau, viém gan A, viém gan B, cac loai vic — xin cim mua,...° va (iii) c6 méi quan hé nhan
qua giita Vic — xin va tén thuong siic khée ma nan nhan phai ganh chiu, dong thoi vac —
xin phai la nguyén nhan duy nhét gay ra thuong tich hoac tir vong cho ngudi bénh?;

Ba Ia, vé trinh tu, thi tuc xi 1y ho so yéu cau boi thwong: Sau khi nhan duoc hd so,
Bo Y té va Bo Tu phap cé trach nhiém thuc hién cac danh gia cac khia canh vé y té va
phap Iy trong hd so yéu cau bdi thuong, 1ap thanh béo cdo va giri dén Toa &n Lién bang va
bén khai kién. Tiép theo cac bén s& thyc hién tranh luan, thong nhat y kién va “nguoi kiém
soat dic biét” (A “special master””) — mot luat su trung 14p dugc cac Tham phén chi dinh s&
la chu thé cudi cung quyét dinh lidu ngudi bi thiét hai c6 dugc bdi thuong hay khéng va
muc bdi thudng 1a bao nhiéu. Sau khi c6 phan quyét ciia nguoi kiém soat dic biét, bén
khoi kién phai co vin ban thdng bao chap nhan hoac phan dbi phan quyét noi trén va sau
d6 co thé thyc hién khang cao 1én cac cap Toa 4n cao hon dé tiép tuc giai quyét vu viéc.
Quyét dinh cudi cuing s& thudc vé cap Toa cao nhat — Toa an Thi cao Hoa Ky”.

Bon 13, vé thiét hai va mitc boi thirong: Di véi cac thuong tat do tac dong cia Vac —
xin thi nguoi bi thiét hai s& duoc bdi thudng cac khoan nhu (i) chi tra chi phi y té, cham
s6¢ giam ho va phuc hoi chirc ning trong qua khir va trong twong lai va cac chi phi lién
quan, mirc bdi thudng cho chi phi nay la khdng gisi han va dya trén co so thuong tat thyuc
té ciia nan nhan; (ii) bdi thuong cho nhitng thwong ton ma nan nhan phai ganh chiu, hay c6
thé hiéu la khoan bdi thuong do thiét hai vé tinh than vai muac boi thuong téi da 1a 250.000
USD; (iii) thu nhap d3, dang va s& bi mat do ton thuong vé sic khoe va (iv) céc chi phi cho
luat su va dich vu phép ly nham yéu cau bdi thuong thiét hai. Véi trudng hop ngudi bi
thiét hai da tir vong, ngudi thira ké cua ho ¢6 thé dugc nhan (i) khoan trg cap tir tuat tbi da
la 250.000 USD va (ii) cac chi phi cho luat su va dich vu phap ly theo thyc té chi tra®.
Nguén kinh phi bdi thudng dén tir nguon thué tiéu thy dic biét ddi véi vac-xin do Quéc hoi
phé chuin hang nam dé giai quyét cac yu cau bodi thuong ciing nhu thanh toan chi phi
quan 1y VICP cho co quan chu quan’.

Nam la, vé thuc té hoat déng cua VICP: Puoc xay dung voi muc dich bdi thuong
cho nhiing nan nhan cua cac sy ¢6 do nhiéu loai vac-xin théng dung gay ra, tir khi bat dau
hoat dong vao nam 1988 dén nay (2022), hon 24.400 don yéu cau bdi thuong da guri dén
cho VICP va Toa an Lién bang Hoa Ky, trong d6 20.300 truong hop da dugc xet xu va

® Covered Vaccines, link truy cap: https://www.hrsa.gov/vaccine-compensation/covered-vaccines/index.html , truy cap
ngay 28/02/2022.

4 Xem HRSA (2019), Sé tay “What You Need to Know About the National Vaccine Injury Compensation Program
(VICP)”, tr 4.

® Xem HRSA (2019), tldd, tr 7.

® Xem HRSA (2019), tldd, tr 12.

"HRSA, About the National Vaccine Injury Compensation Program, link truy cap: https://www.hrsa.gov/vaccine-
compensation/about/index.html , truy cip ngay 28/02/2022.
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8.353 hd so duoc xac dinh du diéu kién nhan cac khoan bdi thuong tir VICP. Cho dén nay,
Chuong trinh da bdi thuong khoang 4,7 ty USD cho céc nan nhan ké tir khi thanh 1ap®.

2.2. Chwong trinh Boi thwong thwong tdt - Countermeasures Injury Compensation
Program (CICP)

Mgt 13, khai quat chung: Pao luat Sdn sang va Chuan bj cho tinh huéng khan cap
(Public Readiness and Emergency Preparedness Act) - Pao luat PREP nam 2005 la co so
cho sy hinh thanh cta Chuong trinh boi thuong thuong tat — CICP. Pao luat nay duoc ban
hanh voi nhitng quy dinh nham bao vé nguoi dan trong cac tinh trang khan cép nhu dai
dich, dich bénh hoac khung hoang an ninh®. Bén canh nhitng bién phap bao vé va xac dinh
trach nhiém phép ly cua cac té chic, Muc 247d-6d ciia Pao luat nay quy dinh vé viéc
thanh 1ap nén mot Chuong trinh nham thyc hién bdi thuong thiét hai cho céc thuong tich
thé chat nghiém trong hoac tir vong truc tiép gay ra boi viéc quan 1y hoac st dung cac bién
phap dbi pho véi dai dich, bénh dich hoic an ninh dugc xac dinh trong cac tuyén b do Bo
truong Bo Y té va Dich vu Dan sinh Hoa Ky theo quy dinh caa Pao luat Chim séc Sic
khoe Cong dong (The Public Health Service Act — PHS Act). CICP dugc dit dudi sy quan
ly caa Cuc Quan ly Dich vu va Tai nguyén Y té (Health Resources and Services
Administration ~HRSA) truc thuéc Bo Y té va Dich vy Dan sinh Hoa Ky. Pay ciing chinh
1a co quan c6 tham quyén quyét dinh vé viéc bodi thudng, mic boi thudng va cac van dé
lién quan ciia mot vu viéc yéu cau boi thuong.

Hai la, diéu kién dé nguoi bi thiét hai dioc nhdan béi thuong tir chwong trinh CICP:
Chuong trinh nay duoc 1ap ra nham bdi thudng cho nan nhan bi thiét hai do cac bién phap
d6i phd véi tinh hudng khan cip (countermeasures), 1a vic-xin, thude, thiét bi hoic vat
dung khac dugc s dung dé ngin chin, chan doan hodc diéu tri mot truong hop khan cap
vé suc khoe cong dong hoic méi de doa an ninh. Cu thé, cac bién phap ddi phé dugc boi
thuong duoc néu tai Tuyén bé lién bang cua thudc Bo trusng Bo Y té va Dich vu Dan sinh
Hoa Ky, bao gdm céc bénh do virus Marburg, Ebola, Zika, Pai dich ciim,... va trudng hop
méi nhit duoc chap nhan 1a cac bién phap ddi pho véi dai dich COVID-19 nhu vac-xin,
cach ly y té,..."°

Ba 1, vé trinh tu, thi tuc xit Iy hé so yéu cau boi thirong: Sau khi nhan dugc hd so
yéu cau boi thuong, nhan vién y té cia Chuong trinh s& thyuc hién xac dinh nguoi bi thiét
hai c6 da diéu kién nhan bdi thuong hay khong va dugc yéu cau nop thém tai liéu ching
minh thuong tat néu du diéu kién, nguoc lai, s& nhan théng bao tir chbi bang vin ban. Sau

8 HRSA, Data and statistics. Link truy cap: https://www.hrsa.gov/sites/default/files/hrsa/vic-xin-compensation/data/vicp-
monthly-report-template-02-01-22.pdf , truy cap ngay 28/02/2022

® Xem Ban tiéng Anh ciia Dao luat PREP tai trang web chinh thuc ciia Vin phong C§ vin Xét duyét Phap luat thuoc Ha
vien  Hoa Ky (The Office of the Law Revision Counsel (“OLRC”), link truy cép:
https://uscode.house.gov/view.xhtml?req=(title:42%20section:247d-6d%20edition:prelim , truy cap ngay 28/02/2022
PHRSA, Countermeasures Injury Compensation Program, link truy cap:
https://www.hrsa.gov/sites/default/files/hrsa/cicp/cicpfactsheet.pdf , truy cap ngay 28/02/2022
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khi giam dinh toan bd hd so va céc tai liéu lién quan, néu ngudi bi thiét hai dugc husng boi
thuong thi s& duoc thdng béo bang van ban va chi tra cac khoan tién theo quyét dinh caa
Bo6 Y té va Dich vu Dan sinh Hoa Ky. Bén thiét hai c6 thé yéu cau Quan tri vién caa Phong
Hé théng Chiam séc Suc khoe caa HRSA (the Associate Administrator of the Healthcare
Systems Bureau of HRSA) xem Xét lai viéc xac dinh cac diéu kién dé huong boi thuong.
Khi d6, mot hoi ddng doc 1ap vaéi CICP s& duoc triéu tap dé xem xét va dua ra khuyén nghi
cho Quan tri vién cua HRSA - nguoi dua ra quyét dinh cudi ciing vé yéu cau bdi thuong,
sau do6, nguoi bi thiét hai sé khong dugc tiép tuc khang nghi vé vu viéc tai bat Ky co quan
nao™.

Bon 14, vé thiét hai va mirc boi thuwong: Cac chi phi ma ngudi bi thiét hai c6 thé duoc
bdi thuong boéi CICP bao gém (i) chi phi y té hop Iy va can thiét duoc st dung dé diéu tri
chan thuong do cac bién phap dbi pho gay ra; (ii) thu nhap bi mat do khdng thé 1am viéc vi
chan thuong tir 05 ngay tro 1én. Do véi truong hop ngudi bi thiét hai di chét hodc nguoi
yéu cau boi thuong 1a ngudi sdng sot khi ¢ mot nguoi tir vong khi cing tiép nhan bién
phap d6i phd vai mot tinh hudng khan cap thi sé nhan duoc khoan tro cap tur tuat tir CICP.
Céc khoan boi thuong ndi trén s& c6 mac boi thuong khac nhau tiy thuoc vao tinh trang
thiét hai va didu kién thyuc t& mdi vu viec'?. Ngudn kinh phi bdi thuong dén tir cac Quy dic
thu (Appropriated Funds™), tarc 14 s tién chu yéu tir Thué Thu nhap Lién bang va céc loai
thué lién bang khac duoc phan bd theo quy dinh phép luat Hoa Ky Céac va duoc ghi rd
trong ngan sach hang nam hoic nghi quyét lién tuc caa Qudc hoi.

Ném la, vé thuc té hoat déng ciia CICP: Ho so yéu cau bdi thuong dau tién duoc gii
t6i CICP vao nam 2010, ké tir d6 dén nay da c6 6,648 hod so duoc guri t6i Xuat phat tir anh
hudng caa nhiéu bién phap dbi phd tinh hinh khan cip khac nhau va 29 truong hop da
dugc giai quyét bdi thudng voi tong s tién 1én dén hon 6 tridu d6 la My. Phan 16n cac yéu
cau ma CICP nhan dugc déu lién quan dén thiét hai do bién phap dbi pho dai dich COVID-
19 véi 6,155 hd so tinh dén ngay 01/01/2022, chiém 92,58% tong sé yéu cau. Trong d6 co
3.321 truong hop bi thuong/ttr vong do vic-xin COVID-19. Tuy nhién cho dén nay, CICP
van chua boi thuong bat ky truong hop nao lién quan dén cac bién phap ddi phé COVID-
19; phan 16n hd so dang trong qua trinh giai quyét hoac cho giai quyét™.

2.3. Sw twong dong va khéc biét ciia hai chwong trinh boéi thwong thiét hgi do vic — xin
gay ra

Mgt 13, nhitng diém twong dong: VICP va CICP c6 nhitng diém chung nhat dinh
trong hoat dong caa minh nhu (i) d6i twong bdi thuong 1a nhitng thiét hai vé stic khoe va

MHRSA, Filing for Benefits, link truy cap: https://www.hrsa.gov/cicp/filing-benefits , truy cap ngay 28/02/2022

12 HRSA, Types of Benefits, link truy cap: https://www.hrsa.gov/cicp/types-of-benefits , truy cap ngay 28/02/2022

13 Link truy cap: https://www.federalpay.org/articles/fund-types , truy cip ngay 28/02/2022

% HRSA, Countermeasures Injury Compensation Program (CICP) Data, link truy cap: https://www.hrsa.gov/cicp/cicp-
data , truy cap ngay: 28/02/2022
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tinh mang ciia ngudi yéu cau boi thuong, (i) ngudn kinh phi bdi thuong déu xuét phét tir
ngudn thué trong ngan sach quéc gia, (iii) cac thiét hai duoc bdi thuong bao gdm thiét hai
vé chi phi chdm soc y té, thu nhap bi mat va trg cp tir tuat.

Hai 13, nhitng diém khéc biét: day 1a co s¢ dé hai Chuong trinh nay ton tai song song
vé6i nhau. (i) V& nguyén nhan cua thiét hai duoc bdi thuong: trong khi VICP bdi thuong
cho cac nan nhan cua nhitng sy ¢b tiém chung cac loai vac — xin phong bénh théng thuong
thi d6i twong cia CICP 1a nan nhan cua cac bién phap dbi pho khan cap véi dai dich hoic
khang hoang an ninh, trong d6, nhiing thiét hai do vic — xin dugc cap phép khan cap tai
Hoa Ky nhu vic- xin COVID-19 s& thudc trach nhiém bdi thuong cia CICP. (i) Vé diéu
kién dugc boi thuong: néu nhu CICP chi yéu cau nan nhan phai 1a déi twong bi anh huéng
cuia cac bién phap d6i pho khan cap thi VICP cd ba yéu cau dé dugc nhan bdi thuong bao
gom: ¢ thiét hai; c6 sy kién tiém vic — xin va c6 mdi quan hé nhan qua gitta hai yéu tb
trén. (iii) Vé ddi twong duoc nhan bdi thuong: ngoai hai d6i twong dwoc nhan boi thuong
gidng véi VICP 1a nguoi bi thiét hai va nguoi thira ké néu nan nhan tir vong thi CICP con
c6 mot déi tuong dugc bdi thuong khac dac biét 1a nhitng nguoi song sét khi c6 ngudi tir
vong khi cting tiép nhan bién phap dbi pho véi mét tinh hudng khan cép. (iv) Vé cach thic
giai quyét va chu thé c6 tham quyén ra quyét dinh: néu nhu VICP cho phép co ché giai
quyét véi sy tham gia ciia ca Bo Y té, Bo Tu phap va Toa an ciing nhu cho phép ngudi bi
thiét hai khiéu nai 1én cac cap toa cao hon thi CICP c¢6 co ché khép kin hon véi toan quyén
quyét dinh thudc vé Bo Y té va ngudi bi thiét hai chi duoc khiéu nai 01 lan dé thanh lap
hoi ddng ¢b van doc 1ap voi CICP nham xem xét lai quyét dinh bdi thudng.

Céc chuong trinh bdi thudng sy ¢d vac-xin cia Chinh phu Lién bang Hoa Ky di va
dang thuc hién kha tét vai trd caa nd. Khong chi thuc hién bdi thuong cho ngudi bi thiét
hai, dam bao quyén va lgi ich chinh dang ciia ho ma con thiic day sy tiép nhan ciia nguoi
dan ddi véi vac-xin, tir 46 gop phan day i nguy co dich bénh trong cong dong.

Tuy nhién, VICP va CICP cua Hoa Ky ciing con ton tai mot sb han ché can xem xét
va khic phuc néu tién hanh &p dung ¢ Viét Nam. Mot 13, con thiéu tinh lién két giira cac
chuong trinh va co quan lién quan dan dén d& chong chéo trong giai quyét cac vu viéc; (ii)
Quy trinh bdi thuong cua CICP khdng c6 su tham gia cua Toa &n hodc co quan doc lap
khéc, toan bo quyén quyét dinh déu thudc vé Bo Y té va Dich vu Dan sinh gay anh huong
dén su khach quan caa phéan quyét va quyén loi cia nguoi bi thiét hai; (iii) Téc do giai
quyét cac yéu cau bdi thuong con chua du nhanh chong, kip thoi, chua dép tng duoc
nguyén tic co ban cua hoat dong bdi thuong thiét hai;. ..

3. Mgt s6 dé xuat hoan thién phap luat vé boi thwong thiét hai do sw ¢ tiém vic-xin
gay ra tai Viét Nam

C6 thé thay, hoat dong bdi thuong thiét hai do véac-xin gay ra & Hoa Ky duoc giai
quyét kha tot thong qua hai chuong trinh noi trén. Day ciing 1a moé hinh phu hop véi Viét
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Nam trong béi canh co ché giai quyét trach nhiém bdi thuong & nudce ta dang boc 16 mot sb
han ché nhat dinh, mot s6 1y do ¢ thé ké dén nhu sau:

The nhat, hién nay, thuc hién phéap luat vé trach nhiém bodi thuong thiét hai ngoai
hop d6ng néi chung va trach nhiém bdi thuong thiét hai do Vac — xin gay ra n6i riéng chiu
su diéu chinh ctia BLDS nam 2015, Luat Trach nhiém boi thuong nha nuéc nam 2017.
Tuy nhién, quy dinh ciia BLDS nam 2015 mang tinh khai quat, trong d6 quy dinh viéc xac
dinh ning lyc chiu trdch nhiém bdi thuong thiét hai cia ca nhan dya trén ba co so: (i) do
tudi; (ii) kha niang nhan thic 1am chu hanh vi; (iii) kha ning kinh t&*°. Truong hop xac dinh
tréch nhiém caa phap nhan BLDS nam 2015 quy dinh dya vao dau hiéu: “nhan danh va vi
lgi ich ctia phap nhan™*® hodc “phap nhan phai bdi thuong thiét hai do ngudi cia minh gay
ra trong khi thyc hién nhiém vu dugc phap nhan giao”. Trudong hop trach nhiém boi
thuong thudc trach nhiém cta nha nude thi 4p dung Luat Trach nhiém béi thuong nha
nuéc nam 2017. Bac biét, trach nhiém bdi thuong thiét hai do vic-xin gy ra ¢ nudc ta
duge quy dinh tai Nghi dinh s6 104/2016/ND-CP quy dinh vé& hoat dong tiém chung. Theo
do, viéc giai quyét trach nhiém boi thuong sé do S Y té tai dia phuong noi tiém chung xir
ly sau khi c6 két luan cua Hoi ddng tu van chuyén mén tinh'’. Nhung nhiing quy dinh
trong Nghi dinh s6 104/2016/ND - CP nay con ton tai mot sé han ché nhu:

M6t 13, quy dinh phap luat chua trao trach nhiém cho mét phong ban cu thé nao
trong S¢' Y té nhiam nang cao tinh trach nhiém trong hoat dong giai quyét boi thuong. Thuc
té cho thay viéc khéng phan chia trach nhiém rd rang giira cac phong, ban din dén viéc dun
day, tron tranh giai quyét hoac 1a chong chéo, 1ap lai trong cac khau. Biéu ndy dan dén su
cham tré trong hoat dong bdi thuong, di nguoc lai véi nguyén tic “kip thoi” cta bdi
thudng thiét hai.

Hai 13, viéc xur ly bdi thudng theo co ché hién nay c6 thé dan dén bat binh dang gita
ngudi bi thiét hai ¢ cac dia phuwong khac nhau khi két qua bdi thuong phu thudc vao quyét
dinh cua So Y té dia phuong. Mic di Nghi dinh 104/2016/ND-CP da quy dinh muc boi
thuong cling nhu cach tinh cu thé cho cac khoan boi thuong, nhung viéc xac dinh lidu
ngudi bi thiét hai co duoc bdi thuong hay khdng va khoan bdi thuong cu thé van phu thudc
vao cach xac dinh ciia co quan co tham quyén. Tir d6 dit ra nguy co vé su bét binh ding
gitra cac nan nhan co thiét hai turong duong nhung ¢ céc tinh, thanh khac nhau.

Ba I3, han ché céac truong hop duoc bdi thuong khi chi chap nhan hai truong hop 1a
(i) ngudi duoc tiém chung bi tai bién nang dé lai di ching dan dén bi khuyét tat'®; va (ii)
ngudi duoc tiém ching bi tir vong. Viéc han ché ndy anh huong truc tiép dén quyén loi

5 pidu 586, BLDS nam 2015.

16 piéu 87, BLDS nim 2015

7 pidu 18 Nghi dinh 104/2016/ND-CP

18 “Tai bién ngng sau tiém chung 1 sw cé bat loi sau tiém ching c6 thé de doa dén tinh mang nguoi dioc tiém ching
hodc dé lgi di ching hodc lam nguroi duroc tiém chung tik vong” (khoan 5 Diéu 3 Nghi dinh 104/2016/ND-CP
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hop phap cta nguoi bi thiét hai néu nhu khong duoc xac dinh dap umg didu kién néu trén
trong khi van c6 thiét hai vé sirc khoe xay ra va chua xét dén truong hop thiét hai kéo dai,
sau mot thoi gian lau dai mai phat bénh nhu sai pham trong hoat dong tiém chang.

Bén 13, hoat dong riéng 1¢ cua cac S¢ Y té ciing 1a mot han ché, anh huong dén viéc
luru trix hé thong thdng tin vé vu viéc bdi thuong thiét hai do vic — xin 1am co sé tham khao
cho viéc xtr Iy bdi thudng ciing nhu xay dung phap luat vé bdi thuong.

Thi# hai, phap luat hién nay chwa c6 sy phan dinh rach roi vé trach boi thuong thiét
hai do sai pham ctia cdn bd Nha nudc trong qué trinh tiém chang vaéi thiét hai do ban than
vac-xin gay ra. Tir d6 gy kho khan cho co quan giai quyét boi thuong khi ap dung quy
dinh cua phép luat boi Nghi dinh 104/2016/ND-CP khong ¢6 quy dinh vé bdi thuong cho
sai pham cua can bo y té va Luat Trach nhiém boi thudng ctia Nha nudc nam 2017 ciing
chua quy dinh cu thé vé truong hop nay. Cu thé, Luat Trach nhiém boi thuong caa Nha
nude nim 2017 quy dinh pham vi béi thudng bao gom cé hoat dong quan Iy hanh chinh
Nha nudc, cu thé tai Piéu 17 cia Luat nay, nhung chi bao gdm mét sé linh vuc nhét dinh,
dic biét 1a chua bao gom céc thiét hai trong hoat dong phong chéng dich bénh truyén
nhiém ndi chung va hoat dong tiém chiang chéng dich néi riéng, trong khi day 1a linh vuc
hanh chinh do Chinh pha quan ly va B Y té thuc hién. C6 thé thiy ca hai ngudn tryc tiép
didu chinh hoat dong bdi thuong thiét hai do vac-xin va do sai pham cua nguoi thi hanh
hién nay déu chua c6 quy dinh vé truong hop boi thuang cho hanh vi vi pham phép luat
ctia can bo y té tiém chang. Viéc bo sot truong hop ndy anh husng rat Ion dén quyén loi
cua ngudi bi thiét hai, vi du nhu truong hop tiém nham vic-xin cho 18 tré em tai Ha Noi*®,
do @6 can c6 mot co ché bdi thuong chat ché hon cho ca hai nguyén nhan gay thiét hai noi
trén.

Thet ba, xuat phét tir tinh hinh kinh té xa hoi & Hoa Ky va Viét Nam hién nay, mic
di thé ché chinh tri va hé thdng quy dinh phap luat c6 su khéc biét nhung hai nuée van c6
mot s6 diém tuong dong nhu sau:

Mot 13, hien nay ca Viét Nam va Hoa Ky déu dang phai doi mat voi nhiing dién bién
hét stc phuic tap cua dai dich COVID-19, gay anh huéng déu nhiéu mat cua doi séng xa
hoi.

Hai 13, vé pham vi dugc bdi thuong, nude ta dang thuc hién mot co ché bdi thuong
cho nhiéu loai vac-xin twong ty nhu VICP nhung con bao gdm ca vac-xin su dung khan
cAp nhu phong dich COVID-19, trong d6 ¢6 nhiéu loai c6 nguon géc tir Hoa Ky nhu
Moderna, Pfizer, twong ty pham vi cua CICP.

Ba 13, ca hai nuéc déu da ghi nhan nhiéu su ¢d tiém chung tir vac — xin phong bénh
thong thuong va phong dich COVID-19 va da, dang thuc hién nhitng hoat dong bdi thuong

1% Pham Tuén, Tiém nham vdc xin ngira COVID — 19 cho 18 tré dudi 7 thang tudi, https://tuoitre.vn/tiem-nham-vac-xin-
ngua-COVID-19-cho-18-tre-duoi-7-thang-tuoi-20211105004339943.htm, truy cip ngay 1/3/2022
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cho céc thiét hai nay. Dic biét, Hoa Ky dang thuc hién cong tac nay hét sirc hiéu qua, nhan
duoc danh gia cao cua nguoi dan va cong ddéng qudc té voi hai chuwong trinh VICP va
CICP néu trén.

Nhiing Iy do trén cho thiy sy ra doi cia mot md hinh boi thuong thiét hai do vic-xin
gay ra tai nudc ta, trén co sé van dung nhitng mit tich cuc va khic phuc cac bat cap con
tdn tai trong cac Chuong trinh bdi thuong cua Hoa Ky, 1a hét stc can thiét.

Dé phu hop voi diéu kién thuc té tai nuéc ta, co thé huéng dén xay dung mét co
quan chuyén trach hoic Chuong trinh dic biét dudi su quan ly cia Bo Y té thay vi hai mo
hinh nhu cua Hoa Ky. Co ché nay s& nham giai quyét cac yéu cau boi thuong thiét hai do
ca vic-xin phong bénh va vic-xin phong dich khan cip gay ra, tranh chdng chéo nhiéu co
quan cling nhu gdy nham lin va khoé khin cho nguoi dan trong qué trinh yéu cau boi
thuong.

Vé diéu kién dé nguoi bi thiét hai diroc nhan boi thirong: Thiét hai do vic-xin ciing
la mot loai thiét hai ngoai hop déng nén trach nhiém bdi thuong thiét hai chi phét sinh khi
¢ du ba yéu té: (i) Co thiét hai vé stic khoe, tinh mang xay ra; (ii) C6 nguyén nhan gay
thiét hai, tic 1a da tiém mot trong céc loai vac-xin phong bénh, phong dich tai co so y té
cong; (iii) C6 mbi quan hé nhan qua giita Vic — Xin va ton thuong stc khoe ma nan nhan
phai ganh chiu, tuy nhién, khac véi quy dinh cia VICP thi vic — xin c6 thé 1a 1a nguyén
nhan duy nhat hoic 14 mot trong cac nguyén nhan chinh gay ra thuong tich hoac tir vong
cho nguoi bénh.

Vé chu thé chiu trach nhiém boi thiwong: Viéc xac dinh chu thé chiu trach nhiém boi
thuong thiét hai su ¢b tiém chung vic — xin gay ra chi c6 thé chinh xac néu xéac dinh dugc
nguyén nhan thiét hai 1a do hanh vi caa con ngudi hay do vic — xin. Néu do vic — xin gay
ra viéc xac dinh trach nhiém bdi thuong thiét hai dugc &p dung theo Luat Bao vé quyén loi
ngudi tidu dung nam 2010, trach nhiém bdi thuong thugc vé chu thé san xuét, kinh doanh,
phan phéi san pham?. Truong hop thiét hai xay ra do hoat dong tiém ching véc — xin
(hanh vi cia con ngudi gay ra) can xac dinh rd hanh vi tai giai doan nao Ia hanh vi tréi
phap luat. Hanh vi d6 do chii thé nao thuc hién? Bai ¢ thé 1a hanh vi cua ca nhan, c6 thé
I& hanh vi cua thanh vién phap nhan thuc hiénn céng viéc do phap nhé&n giao. Tuy nhién,
theo quan diém cua nhém tac gia, phap luat Viét Nam trong thoi gian t6i can quy dinh
trach nhiém bdi thuong thiét hai do vic-xin gay ra la trach nhiém phap |y cia Nha nugc?.
Bai vi Nha nudc 1a chu thé dai dién quan 1y hau hét cac chuong trinh tiém vac-xin tai nudc
ta hién nay*’, vi nhu Chuong trinh tiém chung mé rong, Chwong trinh tiém ching phong

20 xem Piu 608, BLDS nam 2015.

2! Ha Truong Giang (2017), “Trdch nhiém béi thuong thiét hai vé sirc khée, tinh mang trong tiém ching”, Luén vin
Thac si Luat hoc, Truong Pai hoc Luat Ha Noi, tr.51.

22 Tryong hop chit thé thuc hién hoat dong tiém chuang 14 cac té chire, ca nhan tu nhan thi van can x4c dinh trach nhiém
ctia Nha nudc. Boi & Nha nuée quan Iy, kiém soat trong ca qua trinh tiém ching cua chii thé tur nhan. Do do, xac dinh
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dich COVID-19,... Sau khi Nha nuéc thuc hién trach nhiém boi thuong cho nguoi bi thiét
hai, néu xac dinh duogc 161 thuoc vé td chirc, ca nhan c6 lién quan dén hoat dong tiém
chung thi cha thé nay phai hoan tra lai cho Nha nudc. Mudn dam bao duoc diéu nay can
diéu chinh lai pham vi cua Luat Trach nhiém bdi thuong nha nude nam 2017:

“piéu 1. Pham vi diéu chinh

Ludt nay quy dinh trach nhiém boi thuirong ciia Nha nuée déi véi ¢ nhan, té chire bi
thiét hai do nguwoi thi hanh cong v gay ra trong hoat d@éng qudan Iy hanh chinh, té tung va
thi hanh an, cac hoar déng khac thugc trach nhiém boi thirong cia nha nudc; thiét hai
deoC boi thwong; quyén, nghia vy cua ca nhan, té chirc bj thiét hai; co quan gidi quyét boi
thwong; thi tuc gidi quyét yéu cau boi thirong; phuc hoi danh du; kinh phi boi thirong;
trach nhiém hoan tra; trach nhiém cia cdc co quan nha nwéc trong cdng tac boi thuong
nha nwoc.”

Vé trinh tu, thi tuc xir Iy hé so yéu cau béi thuong: CAc yéu cau trén pham vi ca
nuéc s& duogc tiép nhan théng nhét theo co ché nay théng qua hé théng cac chi nhanh truc
thudc tai dia phuong hoic cong thong tin dién tir, thu dién tir. Sau d6 thuc hién giai quyét
theo mot hé thong quy dinh chung nham dam bao minh bach va céng bang giita cac vu
Viéc so véi giai quyét tai timg dia phuong nhu hién nay. C6 thé xem xét giai quyét yéu cau
bdi thuong theo co ché tranh bién ba bén gitra (i) Bén yéu cau bdi thuong — (ii) Chuong
trinh boi thuong — (iii) Co quan Toa an hodc 1a dugc giai quyét hoic do duy tri co ché giai
quyét boi mot co quan (1a chuwong trinh bdi thudng) nhu hién nay va thém sy tham vén caa
bén thir ba nhu Bo Tu phap. Dong thoi, co ché giai quyét nay ciing cho phép ngudi bi thiét
hai duoc khang céo Ién céc cap Toa cao hon nham dam bao cong bang va quyén lgi chinh
dang cta nguoi bi thiét hal.

Vé thiét hai va mirc boi thirong: Cac chi phi ma ngudi bi thiét hai duoc bdi thudng co
thé tham khao quy dinh hién hanh tai Diéu 16 Nghi dinh 104/2016/ND-CP va thém mot s6
chi phi khac tham khao tir VICP nhu bao gém thu nhap s& bi mat do ton thuong vé suc
khoe, suy giam kha nang lao dong trong tuong lai va cac chi phi cho luat su va dich vu
phap Iy nham yéu cau bdi thuong thiét hai. Ngudn kinh phi boi thuong cd thé dén tir ngudn
thué tiéu thu dac biét ddi vai vic-xin va mot sb loai thué khac, twong ty nhu mé hinh VICP
va CICP, thay vi kinh phi tir Chuong trinh Tiém chung M& rong nhu dang ap dung hién
nay (tir d6 ngudn kinh phi cia Chuong trinh Tiém ching Mé rong c6 thé st dung hoan
toan cho muc dich t6 chuc tiém ching).

day la truong hop bdi thuong thiét hai do nhidu ngudi cung gay ra, theo d6, ca Nha nudc va td chirc tu nhan phai lién doi
bdi thuong cho ngudi bi thiét hai do tiém chung, véi ty 18 bdi thuong duoc xéc dinh tuong wng véi mirc do 18i cia mi
cha thé; néu khong xac dinh dwoc mirc d6 13i thi Nha nudc va td chie tu nhan tién hanh tiém chang phai bdi thuong thiét
hai theo phan bang nhau.
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4. Két luan

Viéc thanh 1ap mot co quan chuyén trach nhu dé xuat trén s& dam bao cho viéc giai
quyét vu viéc boi thuong dugc nhanh chong, kip thoi, thdng nhat gitta cac co quan, tranh
su chdng chéo, nham 13n trong qua trinh giai quyét. Bong thoi con dam bao tinh cong bang
gitra cac trudng hop boi thuong khi cling do mét co quan cha dao giai quyét. Bén canh do,
viéc giai quyét boi thuong théng nhit tai mot co quan cho phép viée luu trir thong tin dé
dang va ddng nhét hon, c6 thé xem xét thiét 1ap hé thong hd so cac vu viéc da giai quyét
(dam bao bao mat thdng tin cua nan nhan bang cach ma hoa théng tin) va ma cong khai
cho nguoi dan ciing nhu cac co quan Toa an tham khao dé niam dugc cac thong tin can
thiét phuc vu cho qua trinh yéu cau va giai quyét yéu cau bdi thuong, twong tu nhu hé
thdng an 1¢ ma nudc ta dang ap dung hién nay.

Tuy nhién, dé xay dung va hoan thién duoc mé hinh nay, can thuc hién nhiéu buéc
chuan bi nhu vé quy dinh phap luat diéu chinh sao cho thdng nhét véi cac Luat chuyén
nganh khac nhu Luat Trach nhiém Boi thuong cia Nha nudc nim 2017, Luat Phong,
chéng bénh truyén nhiém nam 2007,...; chuan bi vé ngudn ngan sach xay dung va nguon
ngan séch hoat dong cho Chuong trinh; dao tao doi ngii nhan su vé y té va phap luat voi
chuy&n mén cao va chuyén biét hoa vé trach nhiém. Trudc mat, c6 thé chi xay dung thi
diém Chuong trinh nham tiép nhan yéu ciu bdi thuong thiét hai do vic-xin phong dich
COVID-19 gay ra nham giai quyét tinh trang cip bach hién nay dong thai tran an tinh than
nhan dan va thuc day tiép nhan tiém chang trén toan qudc.
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