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TOM TAT

Quyén song la quyén co ban nhdt trong tat ca cdc quyén cia con nguoi, va can dwoc dam
bao trong mét xa héi dan chii. Viét Nam dd va dang thé ché héa cu thé quyén song trong
ludt. Viéc tim hiéu kinh nghiém thuc thi quyén nay trén thé gidi sé giup nhu"ng bai hoc hitu
ich cho Viét Nam. Ching t6i chon phan tich Cong wéc Nhdn quyén chau Au va mét s6 phan
quyét ciia Toa an Nhan quyén vé quyen song, vi Cong wéc nay dgc xem la mét cong uoc
Nhén quyén cé tinh thye thi cao, rang budc cdc niede thanh vién thi hanh cdc phan quyét
ciia Toa dn Nhan quyén. Qua phan tich, chiing téi ¢6 mét sé kién nghi chinh vé: quy dinh
co quan chirc nang co trach nhiém thuc hién nghia vu tich cuc dé phong tranh rii ro gdy
thiét hai vé nguoi; quy dinh cu thé co ché kiém tra va giam sat doc ldp dé danh gia khdch
quan hoat déng ciia co quan diéu tra, vién klem sdt va toa dn; xdy dwng mot hé thong ho
tro cho nguoi dan givip ho nhdn biét khi quyén séng cia ban than va gia dinh dd va dang bi
xdm pham, va hé tro hoan thanh quy trinh khiéu nai té cdo.

Tir khéa: Cong wdc Nhan quyén Chdu Au, nghia vu tich cwc, phdp ludt Viét Nam, Toa dn
nhén quyén chau Au, thiee thi, quyén song.

Trich dan: Nguyén Xuan Quang va Nguyen Xuan Ly, 2017. Phan tich mot so phén quyét cua toa an
nhan quyén chau Au va kién nghi hoan thién co ché thyc thi quyen song trong phap luat
Viét Nam. Tap chi Nghién ctru khoa hoc va Phat trién kinh té Truong Dai hoc Tay D0.
02: 55-71.

“Tién st Nguyén Xudn Quang, Phé Trucng Khoa Ludt Déan Sy, Trwong Pai hoc Ludt thanh phé Ho
Chi Minh
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1. GIOI THIEU

Quyén song 1a mot quyén co ban nhat
trong tit ca cac quyén cua con nguoi.
Van dé then chét cia mot xa hoi dan chi
1a quyén nay can duoc thyuc thi hiru hi¢u
trong thuce té!. Viét Nam di luén quan
tim va cam két dam bao quyén con
nguodi. Quyén sdng lan dau tién duoc
quy dinh trong Hién phép 2013 (HP
20132) va dugc thé ché hoa trong B luat
Dan sy 2015 (BLDS 2015%). Bo luat
Hinh sy 2015 (BLHS 2015)* ciing da
xac dinh viéc xdm pham quyén song la
to1 pham va bi xu 1y hinh su. Co thé néi,
day 1a mot budce tién quan trong vé nhan
thitc va k§y thuat 1ap phap. Piéu nay
ching minh rang Viét Nam da va dang

1 Vilnius, 3.V.2002, Protocol No. 13 to the
Convention for the Protection of Human Rights and
Fundamental Freedoms concerning the aboltion of
the death penalty in all circumstances, European
Convention on Human Rights, trang 52.

2Qudéc hoi, 2013. Hién phap Viét Nam 2013 ngay
28/11/2013, c6 hiéu lyc tir 01/01/2014 (HP 2013).
Ngay truy cap 11/09/2017. Bia chi truy cap:
http://moj.gov.vn/vbpg/lists/vn%20bn%20php%20lu
t/view_detail.aspx?itemid=28814

3Qudc hoi, 2015. Luat s6 91/2015/QH13. Bo Luat
Dén Sy 2015 ¢6 hiéu lyc tir 01/01/2017 (BLDS
2015). Truy cap ngay 11/09/2017. Bia chi truy cap:
http://vanban.chinhphu.vn/portal/page/portal/chinhph
u/hethongvanban?class_id=1&mode=detail&docume
nt_id=183188

“Qudc hoi, 2017. Nghi quyét 41/2017/QH14, Nghi
quyét vé viéc thi hanh B luat Hinh su (S6
100/2015/QH 13) da dugc stra ddi, bd sung mot sd
diéu theo Luat s6 12/2017/QH14 va vé hiéu luc thi
hanh cua Bo luat T4 tung hinh su s6
101/2015/QH13, Luat T4 chirc co quan diéu tra hinh
sw s6 99/2015/QH13, Luat Thi hanh tam giam, tam
gitr 56 94/2015/QH13. Ngay truy cap 11/09/2017.
Truy cap tai:
http://vanban.chinhphu.vn/portal/page/portal/chinhph
u/hethongvanban?class_id=1&mode=detail&docume
nt_id=190230
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thuc hién mot chinh sach tit ca vi con
ngudi va hudng téi con ngudi, dong thoi
qua viéc luat hoa cac quy dinh vé quyén
séng Viét Nam dang thyc hién mot cach
nghiém tac, day du cic cam két qudc té
vé nhan quyén dbi véi Lién Hop Qudc.

Dén nay, ca HP 2013 hay BLDS 2015
déu da c6 hiéu luc, nhung qua cac kénh
truyén thong, ching ta thdy tinh mang
con nguoi qua mong manh. Li¢u day co
phai 13 thuc trang quyén song bi de doa,
viéc diéu tra va xir 1y can duoc lam rd
hon®.

Cong uwéc nhan quyén cua chiu Au
duoc xem la mot trong nhiing cong udc
nhan quyén cé tinh rang budc, vi cic
phan quyét ciia Toa an Nhan quyén duoc
dam bao thuc thi boi cac nudc thanh
vién. Vi vay, bai nghién clru nay tim
hiéu co ché thyc thi quyén sbng cua
Cong udc Nhan quyén va mot sé phan
quyét cia Toa an Nhan quyén chau Au
cho cac vu viéc lién quan dén quyén
séng cua con ngudi. Trén co so do, tim
nhirng bién phap pht hop c6 thé ap dung
tai Viét Nam. Bai phan tich gom céac noi

SMai Linh Giang, 2017. Nha bi sdp vi cong trinh
dang thi cong, mot nguoi t vong, dang 20/04/2017
tai http://congan.com.vn/doi-song/nha-bi-sap-vi-
cong-trinh-dang-thi-cong-mot-nguoi-tu-
vong_37510.html truy cap 24/06/2017

Ctru Long, 2017. Hai hoc sinh tir vong vi lin xuong
hé bom cat cong trinh, dang ngay 13/04/2017 tai
http://vnexpress.net/tin-tuc/thoi-su/hai-hoc-sinh-tu-
vong-vi-lun-xuong-ho-bom-cat-cong-trinh-
3569992 .html, truy cap 25/08/2017

Huy Truong, 2017. Hai anhem ruét roi hé cong
trinh, em chét, anh nguy kich, dang ngay 28/03/2017
tai http://us.24h.com.vn/tin-tuc-trong-ngay/2-anh-
em-ruot-roi-ho-cong-trinh-em-chet-anh-nguy-kich-
€46a863692.html truy cap 25/08/2017
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dung sau: 1-Tinh rang budc trong thuc
thi cua Cong uwoc nhan quyén chau Au;
2-Dién giai quy dinh Ve quyén sbng theo
Cong wdc Nhan quyén chau Au _va mot
sd phan quyét Toa 4n nhan quyen chau
Au; 3- Co so¢ thuc thi quyén song tai
Viét Nam; va 4-Kién nghi b6 sung co
ché dam bao thuc quyén sdng trong luat
Viét Nam.

2. NOI DUNG

2.1. Tinh rang bugc trong thuc thi
ciia Cong wéc Nhan quyén chiau Au

Uy hoi chau Au (Council of Europe)
quyet dinh thong qua Cong udc Nhan
quyén chau Au nhu mot co ché rang
budc cac quy tic ciia Tuyén bd phd quat
(Universal Declaration of Human
Rights), do Tuyén bd phd quat khong co
tinh rang budc cac qudc gia thanh vién
vé mit phap 1y. Vi thé, Céng uéc Nhan
quyén chau Au ra doi va c6 hiéu lyc sau
khi dugc phé duyét boi mot sb lugng cac
nudc thanh vién can thiét. Cho nén,
Cong udc nhan quyén chau Au di co tac
dung thuc té hon Tuyén bd phd quat va
cac cong udc khu vyuce khac bai vi Cong
udc nay dugc thyc thi boi Toa an Nhan
quyén chau Au. Toa 4n c6 quyén tuyén
viéc bdi thuong thiét hai cho cac nguyén
don, cling nhu yéu ciu cac quoc gia
thanh vién cai cach phap luat dé duy tri
tu cach thanh vién cua Uy hoi khi bi
phat hién vi pham Cong udc.

& Cristian Claudiu Teodorescu, 2010, The right to life
guaranteed by the European convention on human
rights and it’s exceptions, Petru Maior University of
Tirgu Mures, Faculty of Economics, Law
andAdministrative Sciences, Romania truy cap tai
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Cong wéc Nhan quyén chau Au co tén
dau du 1a Coéng udc bao vé Nhan quyén
va cac quyén tu do cin ban (Convention
for the Protection of Human Rights and
Fundamental Freedoms). Day 1a mot
hiép uoc quéc té nham bdo v€ nhan
quyén va cac quyén tu do cin ban &
Chau Au. Cong udc duoc ky két vao
ngay 04/11/1950, tai thi 6 Rome cua Y
béi Uy hoéi chau Au, c6 hiéu luc tir
03/09/1953.

Bit cr ai cam thay nhan quyén cua
minh bi xdm pham bai cac nude ky két
Cong udc déu co thé dua vu viéc ra Toa
an noi trén’. Cac phan quyét vé nhiing vi
pham nhan quyén budc cac nudc lién
quan phai c6 nghia vu thi hanh. Uy ban
Bo truong cua Uy hoi chau Au giam sat
viéc thuc thi cac phan quyét ndy, dic
biét dé dam bao viéc thanh toan cho
nguyén don sd tién boi thuong thiét hai
ma ho da phai chiu, do Toa an Nhan
quyén quyét dinh.® Viéc 1ap mot Toa an
dé bao vé cac ca nhan khoi bi vi pham
nhan quyén 1a mot dic diém moi cho
mot cong ude qudc té vé nhan quyen, vi
nod cho ca nhan vai tro tich cuc trén

https://www.law.muni.cz/sborniky/dny prava_ 2010/
files/prispevky/11_evropa/TEODORESCU_Cristian
%20Claudiu_(4344).pdf ngay 24/08/2017

"Europe Court of Human Rights, 2010. European
Convention on Human Rights. Truy cap ngay
24/08/2017. Truy cap tai:
http://www.echr.coe.int/Documents/Convention_EN
G.pdf, trang 20. Diéu 34 Cong wéc Nhan quyén chau
Au (Article 34-Individual applications).

8Tham khao tai Didu 19 Cong wéc nhan quyén chau
Au (Article 19-Establishment of the Court),
European Court of Human Rights tai
http://www.echr.coe.int/Documents/Convention_EN
G.pdf ngay 24/08/2017
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truong quoc té (theo truyén thdng, chi
cac quoc gia moi duge coi la chu thé
trong coéng phap qudc té). Co thé noi,
cong ude nay hién 1a thoa wéc qudc té vé
nhan quyén duy nhét dua ra viéc bao vé
c4 nhan & muc do cao boi vi phan quyét
ctia Toa nhan quyén dugc dam bao thuc
thi boi cac qudc gia thanh vién.®

Cac vu viéc Toa an Nhan quyen chau
Au xir 1y, bao gom phéan quyét va quyét
dinh cua Ho6i dong xét xur 16n (Grand
Chamber), Hoi dong xét xtr (Chamber)
va Uy ban (Committee), cac phan quyét
cua Phong trong tai, quyet dinh va Uy
hoi va Uy ban, cac y kién tu van, va tom
luge phap 1y thong tin vu viée, quyét
dinh va béo céo ctia Uy ban Nhan quyén
chau Au, va giai phap cia Uy ban bd
truong co thé duoc truy cap tai HUDOC
database.’® Luu y, trén HUDOC
database chi tai cac Quyét dinh cua Uy
ban tir thang 04/2010 vé sau. Toa khong
dua cac quyét dinh cua cic vu mot tham
phan xét xur trén hé thong ndy va céc
quyét dinh trude 1960 chi duoc luu trix
dang hd so gidy tai Toa.

%Pham Thi Hong Pao, 2017. Bdo dam quyén cuia
nguoi bi bugc tgi theo Piéu 6 — Cong woc chau Au
Vé quyén con nguoi, dang ngay 01/02/2017, cong
thdng tin Bo Tu phap, tai
http://www.moj.gov.vn/UserControls/News/pFormPr
int.aspx?UrlListProcess=/qt/tintuc/Lists/NghienCuu
TraoDoi&Listld=75a8df79-a725-4fd5-9592-
517f443c27b6&Siteld=b11f9e79-d495-439f-98e6-
4bd8le36adc9&ItemID=2089&SiteRootID=b71e67e
4-9250-47a7-96d6-64e9ch69ccf3 truy cap ngay
24/08/2017

pyong dan HUDOC database tai
http://hudoc.echr.coe.int/eng#{%22documentcollecti
onid2%22:[%22GRANDCHAMBER%22,%22CHA
MBER%22]}
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2.2. Dién giai quy dinh Ve quyén
song theo Cong woc Nhan quyen chau
Au Va mot s6 phan quyét Toa an Nhin
quyén chiu Au

2.2.1. Dién giii quy dinh vé quyén
song theo Cong wéc Nhan quyén chiu
Au

Piéu 2! Cong udc Nhan quyén chau
Au quy dinh vé quyén sdng (right to
life). Theo d6, “quyén séng cia moi
nguoi sé¢ dugc phap luat bao ve”. Toa an
chau Au Ve nhan quyén theo “nguyén
tac cudc song thiéng liéng” (principle of
sanctity of life) duoc Cong wdc Nhan
quyén chau Au bao vé.

Quyén nay dugc ligt ké dau tién'?
trong Cong udc, do day la quyén con
ngudi co ban nhat trong cac quyén cua
con nguoi, boi vi néu mot nguoi co the
bi tudc doat quyén sdng, thi cic quyén
con ngudi khac s& chi 13 vién vong. Ban
chat ctia quyén nay 1a quyén khong thé
bi tam dinh chi hay ngung 4p dung (non-

11 Nguyén van Diéu 2 v& quyén séng cua Cong udc
nhan quyén Chau Au nhu sau:

Everyone’s right to life shall be protected by law. No
oneshall be deprived of his life intentionally save in
the execution of a sentence of a court following his
conviction of a crime for whichthis penalty is
provided by law.

Deprivation of life shall not be regarded as inflicted
incontravention of this Article when it results from
the use of forcewhich is no more than absolutely
necessary:

(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the
escapeof a person lawfully detained;

(c) in action lawfully taken for the purpose of
quellmg a riotor insurrection.

2 pidu 1 cua Cong uéc nhén quyén chau Au vé trach
nhiém ton trong cac quyen con nguoi Cua cac nuoc
tham gia ky két cong uéc nay.
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derogable), c6 nghia la quyén ndy khong
thé bi chdi bo ngay ca trong chién tranh
hay trong nhitng tinh huéng khan cip de
doa van ménh quéc gia, mdc du, trong
Cong udc nay sau do ciing quy dinh rang
tor vong do nhitng hanh dong hop phap
trong chién tranh khong ciu thanh vi
pham quyén sdng (tai Diéu 15(2)3).

Piéu 2 cua Coéng udc nay gdém hai
phan chinh thé hién béi hai doan: doan 1
quy dinh trach nhiém chung vé bao vé
quyen sdng boi luat, va doan hai vé viéc
cam tudc doat mang séng, duoc han ché
boi cac ngoai I¢ duoc liét ké.

Ciu trac ctia Piéu luat sé 2 ciing
tuong tu ciu tric diéu luat tr 8 dén 11
ciia Cong udc nay (Piéu 8-Quyén digc
16n trong cudc séng cd nhan va gia dinh,
Diéu 9-Tw do tw twong, niém tin lwong
tam va ton gi&o, Piéul0-Tw do biéu dat,
Diéu 11-Tw do hop héi va ldp nhom). Uy
hoi chau Au va Toa an Nhan quyén sé&
dién giai cac khai niém va phan tich
cach kiém traquy dinh quyén tir cdu tric
cac didu ludt nay. Viéc nay ciling rét
quan trong trong ngir canh cua Piéu 2,
mac du c¢é nhitng khac biét vé nodi dung,
nhung ciu trac ndy nhan manh quyén va
han ché céc ngoai 1¢. Theo quy dinh tai
Diéu 2, ban than quyén phai dugc phap
luat bao vé. Cau tric diéu luat gitip nhan
manh rang: cac nudc thanh vién khong
bét budc phai dua Cong ude nay vao luat

13Nguyén vin Diéu 15 cia Cong uéc Nhan quyén,
Khoan 2 cuia Article 15-Derogation in time of
emergency: “No derogation from Article 2, except in
respect of deaths resulting from lawful acts of war,
or from Articles 3, 4 (paragraph 1) and 7 shall be
made under this provision.”
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quéc ndi, mién 1a cac nudc thanh vién
phai co luat quy dinh quyén sbng, va
quyén phai duoc bao hd nhu duoc bao
ho tai Piéu 2 ctia Cong udc nay.*

2.2.2. Mot s6 phan quyét Toa dn
Nhén quyén chiu Au

Toa anNhan quyen chau Au di khang
dinh rang “quyén song 1a mgt thudc tinh
khong thé xam pham”®®, Vi vay, déi véi
trat ty phap 1y chau Au, cudc song con
nguodi 14 loi ich cia cong dong, chu
khong chi 1a loi ich cd nhan. D6 1a 1y do
quyén séng duoc bao vé boi luat hinh su
hon 1a luat dan su: moi xam pham quyén
song khong chi vi pham loi ich ca nhan
cua nan nhan, ma con thiét hai loi ich
chung ctia x3 hoi, ké ca trat ty xa hoi.to

14 Douwe Korff, 2006.Human rights handbooks, No.
8, The right to life-a guide to the implementation of
Article 2 of the European Convention on Human
rights, Council of European, 2006, trang 6-7
15Grégor Puppinck, 2015.Written Contribution in
view of preparation by the Human Rights Committee
of the General Comment on Article 6 (Right to life)
of the International Covenant on Civil and Political
Rights, 12 June 2015, European Centre for Law &
Justice, trang 2. Truy cap 11/06/2017. Truy cap tai:
http://9afb0eedc2ca3737b892-
€804076442d956681eele5a58d07b27h.r59.cf2.racke
dn.com/ECLJ%20Docs/ECLJ%20submission%20for
%20the%20General%20Comments%200n%20the%
20right%20t0%20%20life.pdf

18Grégor Puppinck, 2015. Written Contribution in
view of preparation by the Human Rights Committee
of the General Comment on Avrticle 6 (Right to life)
of the International Covenant on Civil and Political
Rights, 12 June 2015, European Centre for Law &
Justice, trang 2. Truy cap 11/06/2017. Truy cap tai:
http://9afb0ee4c2ca3737b892-
€804076442d956681eele5a58d07b27h.r59.cf2.rackc
dn.com/ECLJ%20Docs/ECLJ%20submission%20for
%20the%20General%20Comments%200n%20the%
20right%20t0%20%20life.pdf
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Tham khao vu viéc li€n quan dén van
dé vi pham hay khong vi pham Diéu 2-
Quyén sbéng dugc cong bd tai HUDOC
database, ching to6i chon hai vu viéc:
Berii v. Turkey va llbeyi Kemaloglu and
Meriye Kemaloglu v.Turkey, vi cac vu
viéc nay kha rd va tiéu biéu trong 1y giai
vai tro va trach nhiém cua co quan quan
Iy trong van dé bao vé quyén song.

Vu Berii v. Turkey (mid ho so
47304/07) vé viéc mot bé gai bi mot chi
cho can chét. Sau khi gia dinh nan nhan
ndp don ki¢n & dia phuong thi 1ap tirc vu
viéc duoc tién hanh diéu tra. Qua diéu
tra cho thay, cht cho nay trude dd dugc
b1et da gay ton thuong nhleu nguodi. Mot
sO nguoi dan lang cho rang chi ché nay
ctia canh sat, nhung phia canh sat khing
dinh day la cho di lac va & trong khu rac
cua canh sat. Vién canh sat lam nhiém
vu trong ngay hom d6 cho biét ong thiy
chu ché tdn cong nan nhan nhung ong da
khong nd stng vi lo s¢ gdy tén thuong
cho chau bé. Ong di bao dong cho dong
nghiép dén dudi cho di dé ctru chau bé.
Vi cac don té cdo chi huy cép cao, canh
sat va Bo Noi Vu bi ngung diéu tra, nén
gia dinh nan nhan da kién 1&én Toa an
Nhan quyén chiu Au va yéu cdu canh
sat chiu trach nhiém vé cai chét cua con
gai minh.

Theo Diéu 2 cua Cong udc thi co
quan c6 thAm quyén co thé phai chiu
trach nhiém trong vu viéc néu ho biét
hodc phai biét sy ton tai cia mot nguy
co c6 thuc va tire thi 1én mang séng cta
mot nguoi va da khong thuc hién céac
bién phap hop 1y, can thiét dé tranh rai
ro d6. Toa an da danh gida vu vi¢c nay
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theo nguyén tic vira néu, va nhan thiy
cao budc chu cho nay thudce vé canh sat
va don vi canh sat nay da khong ngan
ngira sy tan cong la khong co bang
ching dang tin cay. Toa an Tho Nhi Ky
trude d6 da thiét lap lai 1a cac tinh tiét —
cho thdy vu viéc lién quan dén cac chu
chod di lang thang — va vi vay Toa an
Nhan quyén d3 dya trén cac phén tich
ciia minh dwa ra quyét dinh. Toa xét
thiy,truéc d6 cha chd nay da tin cong
gy tr vong nhiéu ngudi (cic nan nhan
bi tdn cong trudc d6 1a nguoi lang va
canh sat, ngoai ra, con chd nay con cin
chét suc vat...). Tuy nhién, theo quan
diém cua Toa an, cac yéu td nay khong
du dé két luan co quan c¢6 tham quyén c6
“nghia vu tich cuc” thuc thi cac bién
phap phong tranh. Khong c6 chimg cur
trong ho so rang co quan quan ly da biét
hodc 1& ra phai biét ring c6 nguy co tic
thi dén tinh mang ciia bé gai nay boi vi
trong lang ciing c6 mot s6 chd lang
thang khac. Vu viéc nay xay ra ngau
nhién va ngoai trach nhi€ém cta co quan
¢ thAm quyén Tho Nhi Ky. Vu viée nay
dugc Toa 4n Nhan quyen chau Au quyet
dinh khong vi pham Diéu 2- -Quyén song
cua Cong udc chau Au vé nhan quyén
nhung phan quyét vi pham Piéu 6 khoan
1 (quyén dugc xét xir cong bang).”

Vu Ilbeyi Kemaloglu and Meriye
Kemaloglu v.Turkey (Ma hdé so

"\y viéc duoc tham khao tai HUDOC, tim kiém
theo ma hd so:
http://hudoc.echr.coe.int/eng#{"fulltext":["47304/07"
],"documentcollectionid2":["GRANDCHAMBER","
CHAMBER"],"itemid":["001-102722"]}



Tap chi Nghién ctru khoa hoc va Phat trién kinh té Truong Pai hoc Tay D6

S 02 - 2017

19986/06)*8 vé mot bé trai 7 tudi bi chét
cong trén duong tir truong vé nha. Nha
truong da cho nghi hoc sém trong ngay
hom d6 vi bdo tuyét. Xe dua don khong
duoc thong bao viéc nha truong dong
clra sém, nén dia bé tu di bo vé nha va
chét cong trén duong.

Trude khi kién ra toa Nhan quyén
chau Au, gia dinh nan nhan da kién ra
tda hanh chinh trong nudc rang chinh
quyén thanh phé nay va Bo Gido duc da
that trach. Va kién ra toa hinh sy rang
ban quan 1y truong da khong thyc hién
day du trach nhiém khi dé mot dua bé
bay tudi di mot minh trong con bio tuyét
16n. Vi gia dinh nan nhan khong du kha
nang dong an phi hanh chanh, du ho da
trinh bay hoan canh kho khan xin dugc
hd tro an phi, nén vu kién hanh chinh
khong dugc xét xu. An hinh sy thi bi xét
xtr kéo dai hon 6 nam ké tir ngay tai nan
xdy ra. Hai nam sau tai nan, Toa hinh sy
dia phuong cho rang cai chét ciia nan
nhan khong phai do hanh vi ¢d y. Nha
truong c6 dén 2,400 hoc sinh, ban giam
hiéu khong thé nao kiém soat dugc cac
hoc sinh s€ di dau sau gid tan hoc, va
cling khong hop 1y khi cho rang ban
giam hiéu xao lang trach nhiém. Theo
toa hinh sy cua dia phuong thi ban giam
hi¢u truong khong thé du doan duoc
rang nan nhan s& bi chet cong trén
duong vé nha. Bén nim tiép theo (sau
nam sau tai nan), Toa thuong tham (the

18\/y viée dugc tham khao tai HUDOC database tim
theo ma ho so. Ngay truy cap 11/05/2017. Truy cap
tai

http://hudoc.echr.coe. int/eng#{ appno":["\"19986/06

' "CHAMBER"],"itemid":["001-110253"]}
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Court of Cassation) huy an cua Toa hinh
su dia phuong vi sai sot trong quy trinh
xét xtr, chir Toa thuong tham khong hé
xem xét lai tinh tiét vu an. Va niam tiép
theo thi Toa hinh sy dia phuong van
tuyén y 4n ma ho di phan quyét hoi 5
nam trudc.

Toa 4n Nhin quyén chau Au khing
rang co quan quan ly khong thé c6 trach
nhi¢m thyc thi bién phidp phong ngura
cho moi rui ro, nhung trong vu nay, ban
giam hiéu truong da khong quan tim
thong bao don vi dua don cta thanh phd
rang truong hoc doéng cira sém, nén ciu
bé di tu di bo vé nha. Nhu vay, ban
gidm hi¢éu da khong thuc hién cac bién
phap c6 thé dé phong tranh rai ro dén
tinh mang cuia cac hoc sinh. Toa an
Nhan quyén ciing cho rang viéc tir chdi
yéu cau trg giup phap 1y ciia nguyén don
(nguyén don ndp don xin Toa hanh
chinh hd trg 4n phi vi hoan canh gia dinh
kho khan va bi toa tir chdi) da khién gia
dinh nan nhan khong thé hoan thanh thi
tuc kién 1én toa hanh chinh (don kién
chinh quyén thanh phd va Bo Gido duc
that trach).

Hon nita, Toa an Nhan quyén ciing
cho rang vu an hinh sy (kién ban quén Iy
truong that trach) bi tri hoan qué lau -
khoang sau nim ké tir tai nan 4y. Cho
dén khi dugc thu 1y lai, Toa Thuong
tham da khong xem xét cac tinh tiét cia
vu 4n ma chi hity bé phan quyét Toa
hinh sy dia phuongvi 1y do 16i quy trinh
t6 tung (1a thiéu chit ky cua thu ky toa
trong mot phién diéu tran so tham).
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Trén co sé d6, Toa an Nhan quyén
Chau Au két luan rang toa Tho Nhi Ky
da khong chiu trach nhiém vé cai chét
clia bé trai ay va khong cung cip boi
thuong thich dang cho cha me bé 1a do
qua trinh t6 tung kéo dai va khong co sy
trg gitip phap 1y phu hop. Ban giam hi¢u
da khong thé hién sy can trong trong
viéc bao vé quyén song cua dua tré bay
tudi, nén da vi pham Piéu 2 Cong udc.

Tu hai vu an dugc phan tich, cé thé
thdy vai tro then chét ctia Nha nude noi
chung va cac co quan chic nang trong
viéc thyc hién day du bién phap phong
ngira dé giam thiéu nguy co anh huéng
tinh mang nguodi dan. Quy trinh thu 1y,
diéu tra, xét xtr kip thoi va boi thuong
thoa dang cho nan nhan va gia dinh nan
nhan cling 1a mot trdch nhiém cua co
quan nha nudc trong dam bao quyén
song.Su tich cucthyc hign trach nhiém
trong giai quyét vu an lién quan quyén
sOng cua co quan quan ly, dleu tra va toa
an 1a co s xac dinh liéu quyén séng co
duogc thuc thi hiru hiéu hay khong tai
mot quéc gia.

3. CO CHE THUC THI QUYEN
SONG CUA PHAP LUAT VIET
NAM

3.1. Co s& phap ly

Quyén song 1a quy dinh méi trong HP
2013 so véi cac hién phap trude do.
Piéu nay dugc cong nhan 1a mot quy
dinh méi hét stc tién by khang dinh gia
tri nhin vin cia ban Hién phap noi
chung ciing nhu sy xac 1ap quyén lam
chi cua nhan dan déi véi xa héi, nhan
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dan 13 chi thé quyén luc tdi cao'®. Bén
canh do, viéc xac lap quyén séng cling
khing dinh ring Viét Nam luén thuc
hién mot cach nghiém tac va day du cac
cam két qudc té vé nhan quyén 601 VOl
Lién Hop Québc, bai vi, quyén song da
dugc khang dinh trudc trong mot so ludt
qudc t€%, Quyén sbéng dugc quy dinh

19 H5 Nguyén Huan, 2016. Ban vé quyén “song”
trong Hién phdp nam 2013, B6 Tu Phap ding
28/01/2016 tai
http://moj.gov.vn/gt/tintuc/Pages/nghien-cuu-trao-
doi.aspx?ltemID=1916 ngay 22/06/2017
Va Lé Trang Hung, 2015.Quyén con ngudi, quyén va
nghia vu co ban cua cdng dan trong Hién phdp nam
2013, Cong an nhan dan online, dang 2/03/2015, tai
http://cand.com.vn/Xa-hoi/Quyen-con-nguoi-quyen-
va-nghia-vu-co-ban-cua-cong-dan-trong-Hien-phap-
nam-2013-345216/ ngay 24/06/2017
2 Cac Cong wdc ma vé quyen Song ma Viét Nam da
ky két nhu: Tuyén ngon thé gisi vé quyén con ngudi
nam 1948, Biéu 3 quy dinh: “Moi nguoi déu cb
quyén séng, quyén ti do va an toan ca nhan’2
(United Nations, Universal Declaration of Human
Rights (1948), Diéu 3: “Everyone has the right to
life, liberty and security of person.” Truy cap tai
http://www.ohchr.org/EN/UDHR/Documents/UDHR
Translatlons/eng pdf ngay 24/06/2017); tai Diéu 6
cua Cong ude quoc té vé cac quyén dan su, chinh tri
(ICCPR) 1966 tiép tuc khang dinh: “Moi nguoi déu
c6 quyén cé hitu la quyén duoc song. Quyen nay
phai duroc phap lugt bao vé. Khong ai co thé bj nréc
quyén séng mét cach tly tién”2° (Nguyén vin theo
ICCPR 1966 tai khoan 1 Diéu 6: “Every human
being has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily
deprived of his life.” Tai tai
http://www.ohchr.org/EN/ProfessionalInterest/Pages/
CCPR.aspx truy cap 26/6/2017). Bén canh do, mét
s6 cong wdc quoc te khac vé quyén con nguoi cling
dé cap dén quyén song nhu: Cong uée ve - ngan ngura
va trung tri toi diét chung va Cong uéc vé tran ap va
trumg tri t6i ac Apartheid, Cong uoc vé quyén tré em
1989, Céng uwéce vé quyén cua nhirng ngudi khuyet
tat nam 2006...ciing da duoc Viét Nam ky két, theo
Hong Nguyén, 2013. Bao dién tir Chinh phu nudéc
Cong hoa xa hoi chu nghia Viét Nam (VGPNEWS),
Viét Nam tham gia hau hét cac Cong woc vé quyén
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trong phap luat Viét Nam xuit phat tur
nhing quy dinh cua luat nhan quyén
qudc té, quyén sdng 1a téi cao (supreme
right) va ludn phai duoc ap dung ke ca
trong truong hop khan cip cua qudc gia
nhung khong phai la quyén tuyét doi
(quyén tuyét dbi (absolute right) - tic 1a
quyén khong thé bi tude doat trong moi
hoan canh)?%22,

con nguoi, dang ngay 05/11/2013 tai
http://baochinhphu.vn/Doi-ngoai/Viet-Nam-tham-
gia-hau-het-cac-Cong-uoc-ve-quyen-con-
nguoi/184765.vgp truy cap 24/06/2017)

21Bi vi Piéu 6 ICCPR van quy dinh hinh phat tir,
bai hinh phat tir hinh vé ban chat 12 sy tude di quyén
séng cia mot ca nhan, nhung chi khi duoc ap dung
mot cach tay tién (arbitrarily) thi méi bi coi la vi
pham luat nhan quyén quéc té. Nghi dinh thu thir
nhat b6 sung ICCPR vé x04 bo hinh phat tir hinh
(1989) ciing khong phai 1a bat budc, ma chi 1a tay
chon (optional) véi cac quéc gia thanh vién. N6i
céch khac, luat nhan quyén québc té khdng cam cac
qudc gia str dung &n tir hinh nhu 1a mét hinh phat dé
ngin ngira va tring tri toi pham, nhung khuyén khich
han ché va bai bo hinh phat khic nghiét d6. (United
Nations Human Rights-Office of the high
commissioner, International Covenant on Civil and
Political Rights (ICCPR) 1966, tai
http://www.ohchr.org/EN/Professional Interest/Pages/
CCPR.aspx truy cap 26/6/2017)

22Mot s6 vi du nhu: quyén song; quyen khdng b tra
tdn, doi xir tan bao, vé nhdn dao hay ha nhyuc; quyén
khong b; bat giiz 1am nd 1¢ hay nd dich; quyén khong
bi bo tu chi vi Iy do khong hoan thanh nghia vu theo
hop dong; quyen khong bi ap dung hoi té trong to
tung hinh si; quyén duoc cong nhan la thé nhan
trieéc phap lugt; quyen tw do tie tdng, tin nguéng va
ton giao.

Céc Piéu 6, 7, 8, 11, 15, 16, 18 — Cong udc qudc té
vé cac quyén dan su, chinh tri (ICCPR). Véi quyén
tu do tu tudng, tin ngudng va tén gido, chi cé khia
canh tu do suy nghi, tin theo ton gido, tin ngudng 1a
tuyét ddi; con viéc truyén ba tu tuong, truyen ba hay
thuc hanh tin ngudng, ton giao van c6 thé bi han ché
theo luat nhan quyén quéc té.

Theo Vi Cong Giao, Lé Thi Thiy Huong, 2014.
Nhitng diém méi vé quyén con ngueoi, quyén cong
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Piéu I9HP 2013 quy dinh:Moi nguoi
c6 quyén song. Tinh mang con nguoi
dwoc phap ludt bao ho. Khong ai bi tuoc
doat tinh magng trai lugt” Quy dinh nay
da duoc khrflng dinh 1an nira trong BLDS
2015, bang viéc thira nhinquyén sdng
bén canh quyén duoc bao dam an toan
vé tinh mang, strc khoe, than thé?. Pong
thoi nhan manh rang: “Khéng ai bi tudc
doat tinh mang trai ludt”. Do6i chiéu véi
Piéu 2 Cong udc Nhan quyén chiu Au
thi cac quy dinh nay trong dong.

Nghi quyét s6 22/NQ-CP ngay
22/3/2014 ve xay dung phap luat* da
dinh huéng, yéu cau viéc sira doi, bo
sung BLHS phai huéng té1 muc tiéu xay
dung mét BLHS co6 chét luong va tinh
kha thi cao, tao so s& phap 1y dé dau
tranh hitu hi¢u phong, chéng to1 pham,
bao vé quyén con ngudi trén co so HP
2013. Hanh vi vi pham quyén con ngudi
da duoc dua vao khoan 1, Diéu 8-Khai
niém toi pham trong BLHS 2015%. Day

dan trong Hién phap 2013 va viéc thuc thi trong Ky
yéu hgi thao “Hién phéap 2013 va van dé doi méi to
tung hinh si ¢ Viét Nam_Hoc vién chinh tri quéc gia
Hb Chi Minh, Hoc vién khu vuc 1V, tai An Giang,
ngay 30-5-2014, trang 39

28 pjéu 33 B9 luat dan sy nam 2015 quy dinh: “Cd
nhan c6 quyen SOng quyen bat kha xam phgm vé
tinh mang, than thé, quyén dwoc phap lugt bao hé vé
surc khde .

24Chinh phii, 2014. S6 22/NQ-CP, ngay 22/03/2014
Nghi quyét phién hop Chinh phi chuyén dé xay
dung phap luat thang 3 ndm 2014. Truy cap ngay
10/7/2017. Truy cap tai:
http://vanban.chinhphu.vn/portal/page/portal/chinhph
u/hethongvanban?class_id=509& page=1&mode=de
tail&document_id=172920

25 Khoan 1, Biéu 8: “Tgi phgm 1a hanh vi nguy hiém
cho x& héi dwoc quy dinh trong B¢ ludt hinh sy, do
nguoi ¢6 nang lyc trach nhigm hinh sy hogc phap
nhén thwong mai thuc hién mgt cach cé y hogc vo y,
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la mot quy dinh mé1 so voi BLHS 1999
(sb 15/1999/QH10, 21/12/1999)%. Piéu
nay thé hién mot bude tién dang ké va ¥
thire vai tro cua nha nudc trong viée xu
ly cac vi pham quyén con nguoi noi
chung, quyén song néi riéng nham dam
bao trat tu chung trong xa hoi. Quan
diém nay cing tuong dong Vol Uy hoi
chau Au khi dién giai quyén song trong
Cong wdc Nhan quyén chiau Au theo
phan tich bén trén.

Quyén song c6 nd1 ham rong, khong
chi lién quan dén viéc bao v¢ cac ca

xam pham déc ldp, chi quyén, thang nhat, toan ven
I4nh thé Té quac, xam pham ché dé chinh tri, ché dg
kinh té, nén van héa, quoc phong, an ninh, trat tu, an
toan x& hgi, quyen loi ich hop phap cua t6 chuc,
xam pham quyén con nguoi, quyén, loi ich hop phap
cua cdng dan, xdm pham nhing linh vuc khac cua
trdt tu phap ludt xa hgi chu nghia ma theo quy dinh
cua Bg ludt nay phdi bj xi ly hinh sy cua Bo Luat
hinh sy (S6 100/2015/QH13 ngay 27 thang 11 nam
2015) da dwoc stra doi bd sung mot sé diéu theo Luat
s6 12/2017/QH14, sau day goi 12 Bo luat Hinh sy
2015 (BLHS 2015) ¢ hi¢u luc ké 01/01/2018 theo
Nghi quyet 41/2017/QH14 ngay 20/06/2017, Nghi
quyét vé viéc thi hanh Bo luat Hinh su s6
100/2015/QH 13 da duoc sira ddi, bd sung mét sb
diéu theo luat s6 12/2017/QH14 va vé hiéu lyc thi
hanh cua B luat t5 tung hinh sy sé 101/2015/QH13,
Lut té chtrc co quan diéu tra hinh sy sb
99/2015/QH13, Luat thi hanh tam gii, tam giam sé
94/2015/QH13.

2% Khoan 1, Biéu 8 BLHS 1999 (S6 15/1999/QH10)
Khai niém t6i pham: T6i pham la hanh vi nguy hiém
cho xa hoi dwoc quy dinh trong B¢ ludt hinh su, do
nguoi co nang luc trach nhiém hinh sy thuc hién mot
cdch ¢é y hodc vé ¥, xam pham déc lap, chii quyén,
théng nhdt, toan ven lanh thé Té quoc, xam pham
ché do chinh tri, ché do kinh 16, nén van hod, qu(fc
phong, an ninh, trdt tw, an toan xad hoi, quyén, loiich
hop phdp ciia t6 chire, xdm pham tinh mang, sirc
khée, danh dir, nhdn pham, tw do, tai san, cdc quyén,
loi ich hop phadp khac cua cong dan, xdm pham
nhitng linh viee khac cua trat tw phap ludt xda héi chu
nghia.
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nhan khoi bi tudc doat tinh mang mot
cach tily tién, ma con gan véi nhiing
diéu kién vat chat va xa hoi bao dam cho
su ton tai va an ninh cua con ngucn
Nghién ctru ché dinh vé quyén song
trong luat Viét Nam, nhiéu hoc gia dong
tinh rang khong nén hiéu quyén nay theo
nghia hep chi la sy toan ven v¢€ tinh
mang ma quyén nay bao gdém céa khia
canh nham dam bao su ton tai cua con
nguoi®®#30 31 Tic 1a, dé bao vé quyén
song doi hoi Nha nudc phai co nhiing
bién phap dé dam bao quyén dugc song
cudc song dap Gng nhitng nhu ciu co
ban nhat dé ton tai va phat trién.

3.2. Co ché thye thi quyén sdng tai
Viét Nam

21 Pao Tri Ue, Vii Cong Giao, 2015.Quyén séng
trong ludt quac té va phap lugt Viéet Nam, Quyén
song va hinh phat ti hinh, NXB Chinh trj quoc gia,
Ha Noi 2015, trang 43.

28 H5 Nguyén Huan, 2016.Ban vé quyén “song”
trong Hién phdp nam 2013, B Tu Phap ding
28/01/2016 tai
http://moj.gov.vn/gt/tintuc/Pages/nghien-cuu-trao-
doi.aspx?ltemID=1916 ngay 22/06/2017

29 y{i Cong Giao, 2015. Thuc hién quy dinh vé quyén
song trong Hién phdp nam 2013, Tap chi t6 chirc nha
nudc, dang 10/02/2015 tai
http://tcnn.vn/Plus.aspx/vi/News/125/0/1010070/0/1
8412/Thuc_hien_quy_dinh_ve_quyen_song_trong_
Hien_phap_nam_2013 ngay 22/06/2017

%Tja sang, 2014. Quyén song: nhing vdn dé phéap ly
con bé ngd, Bdo Méi.com, ngay 06/10/2014, tai
http://www.baomoi.com/quyen-song-nhung-van-de-
phap-ly-con-bo-ngo/c/14977428.epi ngay
22/06/2017

31 phan Thi Thu Hang, 2016. Nhdn thic vé quyén
song trong ban Hién phdap nwréc CHXHCN Viét Nam
nam 2013, Cng thong tin Truong Chinh tri Nghé
An, dang 31/05/2016 tai
http://truongchinhtrina.gov.vn/DNews.aspx?NewsID
=1206 ngay 22/06/2017
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Hién tai, nhom tac gid chua tim théy
vu viéc dugc xét xtr trén thuc té lién
quan dén xam pham quyén sdng ¢ Viét
Nam. Vé1 cac quy dinh cua phap luat
Viét Nam hién nay, xdm pham quyén
song co thé s& duoc xir Iy twong tu vu
viéc xam pham tinh mang va strc khoe
va nan nhan dugc boi thudng thiét hai
theo ché dinh boi thudng thiét hai ngoai
hop déng.

So véi BLDS 2005, BLDS 2015 da co
nhitng quy dinh r0 rang hon, ddc biét cac
quy dinh vé boi thuong thiét hai ngoai
hop dong, nham dam bao tét hon quyén
cua nguoi bi thiét hai. Cac tién bo nay co
thé tom lugc nhu sau:

Pbi voi trach nhiém boi thuong thiét
hai do nguoi gy ra, Khoan 1 Diéu 584
BLDS 2015 quy dinh “nguwoi nao co
hanh vi xam pham tinh mang, sicc khoe,
danh dw, nhan phcfm, uy tin, tai sanm,
quyén, loi ich hop phdp khdc cia nguwoi
khic ma gdy thiét hai thi phdi boi
thwong, trir truong hop Bo ludt nay, luat
khac co quy dinh khac”. Nhu vay, chi
can ton tai yéu to co thiét hai xay ra trén
thuc té, c6 hanh vi trai phap luat xam
pham t6i lgi ich hop phép cua nguoi
khac ma khong thugc truong hop khong
chiu trach nhiém bdi thudng va c6 moi
quan hé nhén qua gitra hanh vi trai phap
luat va thiét hai thyc té xay ra thi da lam
phat sinh trach nhiém bdi thuong thiét
hai, khong can xem xét nguoi gy thiét
hai co 16i hay khong c6 16i. Nhu vay,
khong can phai ching minh ngu’orl gay
thiét hai co “I6i ¢6 ¥ hodc 16i v6 y°. Du
yéu to 16i khong con 1a mot trong cac
cin ctr phat sinh trach nhiém boi thudng
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nhung 16i van con nguyén gia tri trong
viéc xem xét mirc d¢ thiét hai dugc bdi
thuong. 3

Pbi voi trach nhiém boi thuong thiét
hai do tai san gay ra, tai khoan 3 Diéu
584, BLDS 2015 quy dinh chung vé boi
thuong thiét hai do moi tai san gay ra
“truong hop tai san gay thiét hai thi chu
SG hitu, nguoi chiém hitu tai san phdi
chiu trach nhiém béi thuong thiét hai”.
Nguyén tac bdi thudng thiét hai 1 “thiét
hai thuc té phai duoc bdi thuong toan
bo” theo khoan 1 Diéu 585 BLDS 2015.
Viéc bo sung tir “thyc t&” vao nguyén
tic bdi thuong so véi BLDS 2005 dé
tranh trudng hop mot sé6 Toa an theo
hudong chi ¢6 nhiing thiét hai nao duoc
quy dinh méi duge bdi thudng (thiét hai
khong c6 quy dinh khong dugc bdi
thuong)®. Muc boi thuong thiét hai
trong truong hop cac bén khong dat
dugc thdéa thuan cling dugc quy dinh
theo hudng bao vé tét hon cho ngudi bi
thiét hai va mang tinh rang de vdi véi
gay thiét hai. Cu thé, dbi véi stc khoe bi
xam pham thi “khong qua nim muoi lan
muc lvong co s¢ do Nha nudc quy dinh
(khoan 2 Piéu 590)%, d6i véi tinh mang
bi xAm pham thi % “khdng qui mdt trim

32 pd Vin Dai, Binh ludn khoa hoc nhitng diém méi
cua B¢ lugt dan sy nam 2015, NXB Hong Btc — Hoi
luat gia Viét Nam, 2016, trang 454.

38 Pd Vin Dai, Binh lugn khoa hoc nhitng diém méi
cua B¢ lugt dan sy nam 2015, NXB Hong Btc — Hoi
luat gia Viét Nam, 2016, trang 459.

3 BLDS 2005 “mirc toi da khong qua ba muoi thang
lwong téi thiéu do Nha nuée quy dinh”-Didu 609.
Thiét hai do strc khoé bi xam pham

3% BLDS 2005 “khéng qué sau muoi thang luong tdi
thiéu do Nha nudc quy dinh”- Didu 610. Thiét hai
do tinh mang bi xdm pham
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lan mac luong co s6 do Nha nudc quy
dinh” (khoan 2 Diéu 591).

Mic du quy dinh vé boi thuong thiét
hai ngoai hop dong ciia BLDS2015 da
phan nao khic phuc khiém khuyét cia
bd luat cii, nhung néu chi dwa vao quy
trinh xt 1y hinh sy nhu hién nay va ché
dinh boi thuong thiét hai ngoai hop dong
thi chua du tinh rin de theo quan diém
cua ching t6i. Béi vi ching ta nén
cothém co ché dam bao ti 1é vu an duge
thu 1y cao, quy trinh diéu tra-xét xir
nhanh chéng va hiéu qua, dé hanh vi vi
pham quyén séng dugc xir ngay va thoa
dang, dé nan nhan va gia dinh ho dugc
bdi thudng kip thoi.

4. KIEN NGHI BO SUNG CO CHE
PAM BAO THUC THI QUYEN
SONG TRONG LUAT VIET NAM

Dé quyen song thit sy dugc bao vé
thi viéc thuc thi quyén song phai duoc
dam bao. Cho nén, chiing ta can b sung
mot co ché quan trong, d6 chinh 1a quy
dinh trach nhiém cua Nha nudc, cu thé
la co quan quan 1y trong vi¢c thyc thi
hi€u qua trach nhiém cua minh, nham
dam bao tot nhat cac bién phap phong
ngira dé bao vé sinh mang con ngudi. Vi
“moi xdm pham quyén séng khong chi
vi pham lgi ich cd nhan cua nan nhan,
ma con thiét hai lgi ich chung cua xa
hoi, ké ca trat tu xa hoi”, nén co quan co
thAm quyén phai c6 “nghia vy tich cuc”
thuc thi cdc bién phap phong tranh.
“Nghia vu tich cuc” nén dugc dién giai
theo cach khong gay ganh nang cho co
quan quan ly, vihanh vi ciia con nguoi
trong xd hoi 1a khong thé doan trudc
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duoc va viéc lua chon cach thuc hién
cua co quan churc ndngs€ theo cac thir tu
vu tién va kha ning ngudn lyc cua ho.
Theo d6, khong thé doi hoi co quan quan
ly phai thuc hi€c moi bién phap phong
tranh cho moi rui ro trong cudc séng
nay. Dé xac dinh khi ndo phat sinh
“nghia vu tich cuc” thi can dua vao viéc
nha chirc trach biét hodc phai biét vao
thoi diém do, vé sy ton tai mot nguy co
c6 thuc va ngay lap tic dbi véi cude
séng cua mot ca nhan duogc xac dinh.
Néu cac yéu to nay hién hiru va nha
chuic trach khong thuc hién cac bién
phap trong pham vi quyén han cta minh
mot cach hop 1y, ¢é thé tranh dwoc rui ro
do, thi ho da chua thuc hién nghia vu
tich cuc.

Phén tich cac vu thiét hai vé nguoi da
dugc dua tin trén mat bao thoi gian
qua3, chung can thém cac dir liéu: co
quan quan ly vé xdy dung di thuc hién
nghia vu cua minh mot cach tich cuc
trong khau kiém tra cip phép cac cong
trinh x4y dung hay chua, c6 sai st trong
viéc ddm bao an toan cac khu vuc dang
thi cong hay khong? Néu cac cong trinh

36Mai Linh Giang, 2017. Nha bi sdp vi cong trinh
dang thi cong, mot nguoi tir vong, dang 20/04/2017
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vong_37510.html truy cép 24/06/2017

Ctru Long, 2017. Hai hoc sinh tir vong vi lin xuong
hé bom cat cong trinh, dang ngay 13/04/2017 tai
http://vnexpress.net/tin-tuc/thoi-su/hai-hoc-sinh-tu-
vong-vi-lun-xuong-ho-bom-cat-cong-trinh-
3569992.html, truy cap 25/08/2017

Huy Truong, 2017. Hai anhem rudt roi hé cong
trinh, em chét, anh nguy kich, dang ngay 28/03/2017
tai http://us.24h.com.vn/tin-tuc-trong-ngay/2-anh-
em-ruot-roi-ho-cong-trinh-em-chet-anh-nguy-kich-
€46a863692.html truy cap 25/08/2017
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gay thiét hai vé nguoi nay di khong
dugc quan ly chat ché ding quy dinh
dan dén thiét hai vé nguoi, thi day la
hanh vixam pham quyén song.

Ciing can c6 mot hé thdng tuyén
truyén va trg giup phap ly quyén con
nguoi noi chung va quyén song noi
riéng. Hé thong nay nham giip nguol
dan hiéu r6 khi nao quyén séng cua
minh hay nguoi thdn cia minh da va
dang bi xdm pham. Qua do, h¢ théng tro
gitip phap 1y nay ciing s& dic lyc cho co
quan chirc ning trong viéc thuc day viée
xu 1y vu viée hiéu qua hon, vi cung cap
tu van day dua Ve quyén, nghia vy, quy
trinh khiéu nai, t6 céo, ...cho duong su.

Co quan diéu tra, Vién kiém sat va
Toa an dong mot vai tro cuc ky quan
trong trong viéc dam bao viéc thuc thi
quyén séng, vy nén can rang budc trach
nhiém cla cac co quan nay trong thuc
thi quyén sdng. B&i chi c6 ban an
nghiém minh dugc thyc thi nhanh chong
thi quyén mai thuc sy 1a quyen khi no bi
xam pham. Néu co quan diéu tra tri hoan
viéc diéu tra thu thap ching cr, néu Toa
an kéo dai vu xét xtr thi ciing c6 thé xem
1 co quan nay chua can trong dam bao
quyén séng cua cd nhén, tic 1a chua
hoan thanh nghia vu tich cyc bao vé
quyén sdng ctia con ngudi. Vi vdy, ngoai
quy dinh r6 trdch nhi€m ctia cac co quan
nay, cac vu viéc can duoc cong khai tién
do, cac phan quyét, quyét dinh caa Toa
an va cac 1y do tri hodn trong diéu tra,
x€t x.

Va cubi cung, can mot to chirc doc
lap dé giam sat cong viéc thyc thi quyén,
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danh gia tinh hi€u qua cua Toa an trong
viéc x€t xur cac vu viéc lién quan dén
xam pham quyén sbéng. Béi vi Toa an
hoat dong hi¢u qua, thi quyén séng moi
dugc dam bao vu viéc dugc xu ly kip
thoi.

5. KET LUAN

Viéc thyc thi nhan quyén, ma cu thé
la quyén song, 1a mot van dé thoi sy
khong chi ¢ Viét Nam ma ca trén thé
giol. Méc du, da so cac nude déu thong
nhit rang quyen song cua ca nhan la
thiéng liéng va can dugc bao v¢, nhung
quan diém cu thé va viéc thuc thi quyén
nay con rat nhiéu khic biét giita cac
qudc gia, boi chung ta c6 nhitng nén
tang xa hoi, ton gido va van hoa khac
biét nhau.

Tuy nhién, ching ta cdn phai nhin
nhén vai trd ctia Nha nudc ma cu thé 1a
cac co quan chuc nang da thuc hién
nghia vu cua minh moét cach tich cuc
chua trong viéc phong ngtra c4c rui ro c6
thé udc doan trong pham vi va kha ning
dé bao vé tinh mang cia ca nhan. Quy
trinh thu ly vu viéc, diéu tra va xét xir co
hitu hiéu dé nguoi bi hai va gia dinh nan
nhan duoc dén bu kip thoi. Dé dam bao
nhu vay, thi ching ta cadn mot co ché
kiém tra va giam sat doc lap dé danh gia
khéach quan viéc thuc thi trach nhiém cua
cac co quan noi trén. Bén canh do, nguoi
dan ciing cin dugc hd tro thong tin dé
nhan biét khi quyén séng cia ban than
va nguoi nha da va dang bi xam pham,
quy trinh khiéu nai t& céo va tién do vu
viéc duoc xur Iy nhu thé nao.
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ABSTRACT

Right to life is the most fundamental human right, should be protected in a democratic
society. Vietham has been institutionalized the right to life in its laws. Learning experience
how the right has been implemented in the world will provide us with helpful lessons. We
analyzed the European Convention on Human Rights and the Court of Human Rights’s
judges relating to right to life, because it is considered a highly enforceable convention of
human rights due to binding on its member countries. We would therefore recommend that
we should have additional regulations on authority’s responsibilities to fulfil the positive
obligation to save human life; an independent body to oversight and assess performance by
investigating body, procuracy and court; a support system to help people to recognize their
and family member’s right to life has been violated as well as to support them to complete
appeal and complaint processes.

Key words: Implementation, positive obligation, right to life, the Europe Convention on
Human Rights, the Eroupean Court of Human rights.
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